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Whose contribution matters

• User’s contribution matters, not AI’s contribution. What matters is 
how much a user has contributed, not how much a user has not 
contributed. – Jiang, AIGC as User’s Work, Intellectual Property, Volume 1, 2024 (in Chinese)
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How much user’s contribution is necessary?

• It depends
• Scenario 1: Thin contribution, thin protection

• Scenario 2: Thick contribution, thick protection
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How much user’s contribution is necessary?

• How much benefit to the society is required to cover the cost of 
delineation of an exclusive right?
• Demsetz

• When the delineation cost is low, the required benefit for the society is low

• When the delineation cost is high, the required benefit for the society also becomes high

• Granting patentee right to exclude independent invention

• Granting copyright holder to exclude derivative works
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How much user’s contribution is necessary?

• It depends
• Scenario 1

• Thin contribution

• AIGC looks like original expression, but user’s prompt does not

• Thin protection

• Right to exclude literal copy of AIGC

• Li v. Liu (2024) by Beijing Internet Court

• Scenario 2
• Thick contribution

• Prompt constitutes a work (Zarya, Suryast)

• User’s editing amounts to original expression

• Thick protection
• Right to exclude non-literal copy of user’s contribution
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• AIGC looks like original expression, but user’s prompt does not

• Thin protection

• Right to exclude literal copy of AIGC
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• Scenario 2
• Thick contribution

• Prompt constitutes a work (Zarya, Suryast)

• User’s editing amounts to original expression

• Thick protection
• Right to exclude non-literal copy of user’s contribution

Not very controversial
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How much user’s contribution is necessary?

• It depends
• Scenario 1

• Thin contribution

• AIGC looks like original expression, but user’s prompt does not

• Thin protection

• Right to exclude literal copy of AIGC

• Li v. Liu (2024) by Beijing Internet Court

• Scenario 2
• Thick contribution

• Prompt constitutes a work (Zarya, Suryast)

• User’s editing amounts to original expression

• Thick protection
• Right to exclude non-literal copy of user’s contribution

Today’s focus

jiangge@mail.tsinghua.edu.cn



Thin contribution, thin protection

• Why is user entitled to claim even thin copyright, when his 
contribution is so thin that it does not amount to original expression?
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Thin contribution, thin protection

• What is “user’s contribution” ?
• The obvious part

• Prompt, choice of LLM, choice of extensions……

• The less obvious part
• To combine the obvious part of user’s contribution with AI at a specific time, activating a 

random seed, and thus transforms AI’s creative potential into concrete visual information
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Thin contribution, thin protection

• Why is user entitled to claim thin copyright?
• Reason 1: “AI-generated content” is also user’s contribution

• “AI-generated content” is a mixture

• Without use of AI at a specific time, “AI-generated content” cannot come into being

• Labelling the mixture of labor and part of common resource is not a simple task. 
Depending on various factors, the mixture is sometimes labelled as “laborer’s 
contribution”, sometimes not

• Cf. the difficult distinction between “discovery” and “invention” in patent law. It’s much more 
complicated than determining the absolute and relative contribution made by nature and human

• Labelling the mixture as “human contribution” is not unthinkable
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Thin contribution, thin protection

• Why is user entitled to claim copyright?
• Reason 2: There is no competing interest in the concrete form of AIGC

• “Commissioner-visual artist” analogy is misleading

• Visual artist

• has competing interest in the specific drawing

• has competing interest in similar content of his contribution

• stands for potential contributors of “traditional elements of authorship” who needs to be 
incentivized, and whose freedom of action needs to be preserved

• AI 

• has no competing interest in the specific AIGC

• its potential in generating similar content will not be hindered by the thin protection

• does not promote any meaningful public interest
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Thin contribution, thin protection

• Why is user entitled to claim copyright?
• Reason 2: There is no competing interest in the concrete form of AIGC

• Taking photo is a more proper metaphor than commissioning an visual artist

• Without photographer’s action, the beauty of the world will not be embodied in a photo

• Without user’s trigger, the potential of AI will not be embodied in AIGC

jiangge@mail.tsinghua.edu.cn



Thin contribution, thin protection

• What role does randomness play?
• Randomness used to hinder copyright claim, since random information was 

normally not valuable

• Certain randomness in AIGC does not eliminate value of the AIGC

• The lower the probability is that AI will generate identical content, the less 
preempting risk of user’s thin copyright is

• Randomness shall not bar copyright
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An additional perspective: a cognitive 
economic analysis

• Even if one does not believe that low contribution AIGC is user’s 
work, it is not worth to exclude them in the first step of copyright 
analytical framework. Better to strike balance of interest in latter steps.

Balance of 
interest for 
intellectual 

goods

Copyright law Subject matter
Exclusive 

rights
Limitations Remedy

Patent Law Subject matter
Exclusive 

rights
Limitations Remedy

Trademark 
Law

Subject matter
Exclusive 

rights
Limitations Remedy

Trade Secret 
Law

Subject matter
Exclusive 

rights
Limitations Remedy

……

The vast majority works 

never trigger latter steps. To 

spend too much resource to 

accurately evaluate each 

subject matter is not wise.
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An additional perspective: a cognitive 
economic analysis

• Some AIGC is inevitably user’s works

• The cognitive cost to distinguish high contribution AIGC from low 
contribution AIGC is too high
• US Copyright Office “receives roughly half a million applications for 

registration each year”

• The benefit for the distinction is limited
• Allowing user to exclude others from making literal copy is not simply unfair
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Conclusion

• Most copyright will neither bring profit to its owner, nor hinder the 
public in any meaningful sense.

• A small fraction of AIGC is socially and economically valuable. 
There’s no better analytical framework to strike the balance of interest 
for their creators and users than that of copyright.

• Threshold for user to establish copyright is “more than de mininis” 
originality in AIGC 
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