Dear All, 

I am looking forward to meeting you on Tuesday, Jan. 9.  

In preparation for this first meeting, please read:
[bookmark: _Hlk155145443]pp. 1-14; 42; 50-51 (chapters 1, 2.I, 2.II, 2.XI.C, 2.XII) of Cooter and Ulen, available at https://lawcat.berkeley.edu/record/1127400?ln=en
Sturges v. Bridgman 11 ChD. 852(1879), excerpt
“How Chicago school economists reshaped American justice,” The Economist (7 September 2023) https://www.economist.com/finance-and-economics/2023/09/07/how-chicago-school-economists-reshaped-american-justice
Nisbett, Richard, “Op-Ed: Do you think like an economist?,” Los Angeles Times (3 September 2015), https://www.latimes.com/opinion/op-ed/la-oe-0903-nisbett-sunk-cost-20150903-story.html
Stephen J. Dubner & Steven D. Levitt, “What the Bagel Man Saw,” The New York Times Magazine (6 June 6 2004),  https://www.nytimes.com/2004/06/06/magazine/what-the-bagel-man-saw.html
Nobel Lecture - Gary Becker, "The Economic Approach to Human Behavior," 1993
Richard Posner, “The Ethical and Political Basis of Efficiency Norm in Common Law Adjudication,” Hofstra Law Review 8 (1980) 

The readings can be downloaded from the course website.

No response paper is due for the first week of class.

Veronica Santarosa

















LAW AND ECONOMICS FOUNDATION SEMINAR LAW 217.12
Spring 2024
Professor Veronica Aoki Santarosa

Contact information: aokisan@berkeley.edu, 786 Simon Hall
Course meeting: Tuesdays, 2:10 - 5:00 P.M., 2240 Piedmont 102
Assistant: Lisa Bazan, lbazan@law.berkeley.edu
Office hours: Tentatively, Wednesdays, 2:30 - 3:30pm (in-person or via Zoom at berkeley.zoom.us/my/aokisan) and by appointment 

COURSE DESCRIPTION

Law and Economics provides one of the major theoretical perspectives on the study of law. The economic analysis of law approach endeavors to understand how law and legal rules affect the behavior of individuals and firms, the allocation of risk across individuals, and the distribution of resources in society.
This course introduces students to the broad set of research questions, core foundational concepts, models and methodologies of this interdisciplinary field, and their application to legal issues within the context of a variety of familiar areas of law, including contracts, property, torts, corporate law, criminal law. 
No prior knowledge of economics is assumed. A prerequisite is a willingness to engage with unfamiliar material and a deep interest in learning.
The class format will combine lecture and discussion.

COURSE OBJECTIVES 

This course is intended to help students become discerning consumers, judges, and communicators of foundational works in the law and economics literature. At the completion of this course, students should have gained the following knowledge and set of skills: (1) have a basic understanding of economic tools, models, and theories, and be able to apply economic reasoning to assess the efficacy of legal rules in policy discussions; (2) be able to critically engage with key works in the literature and explore the limitations of economic analysis in law; (3) write focused comments analyzing the assigned readings, and employ those comments as the preparation and basis for in-class discussion. 

COURSE POLICIES

Class Attendance: You are required to attend every class. Only students with valid reasons will be excused from the seminar. You must notify me by email of such absence prior to the missed class; I will give you a make-up assignment in the week following your absence. 

Grading: The following factors will determine your course grade:
Class participation (20%): The instructor will assess participation based on attendance and thoughtful contributions to class discussions. I expect you to be active, engaged, enthusiastic discussants. Quality is more important than quantity. But quantity is important. If you do not participate in every class, expect to be called on. Participation will be graded each class meeting, and the grades aggregated to produce a final participation score. I will grade with the intent to encourage participation, not stifle it. It should be noted that brave attempts, even if the answer proves to be incorrect, receive positive credit. Please feel free to speak up and share your thoughts—the ability to convey complex ideas is part of the objective of this course.
If you find a particular case or topic too painful or uncomfortable to discuss, or if challenging life circumstances make class participation overly burdensome, you may decide to opt out of a particular discussion. If such circumstances arise, you should inform me of your need to opt out of the day’s discussion before class. 
Discussion Leader (15%): At the beginning of the term, students should sign up to lead off class discussion of a few sessions (TBD). Leading the discussion involves commenting on the readings, preparing and posing questions to the class, and gently prodding and inviting classmates to speak on specific points mentioned in their reading responses. 
In-class brief presentation of supplementary papers (15%): A student assigned to cover a supplementary reading should provide a brief summary of the argument or key points of the paper and offer a critical appraisal of the material. 
Written Assignments (50%) - Combination of occasional short problem sets (30%) and short, informal reading responses. 
Before 06:00 PM of the Monday preceding each Tuesday seminar meeting, students are required to post on to the bCourses website under the appropriate discussion thread a ~ 400-600 words long (< 1 page) reading response that should consist of 1-3 comments engaging critically and substantively with the readings assigned for that week’s meeting. The comments should make an argument, not summarize the readings. Effective comments identify weaknesses in the main thesis of the paper; defend the thesis against objections; develop intriguing implications of the text(s); identify additional related legal, economic, or policy questions; critique methodology; or provide directions for further analysis.
The problem sets will be graded on a “check” / “no check” basis (with a “check” being awarded for effort and handing in a complete assignment on time).
Late submissions will not be accepted. 
As per law school policy, you may not use Generative AI tools (like ChatGPT) or materials generated by such tools in this class. Any violation of this policy will be strictly reviewed and can result in an honor code violation and a failing grade in this class. 

Electronic Devices Policy: Laptops and other electronic devices may not be used in class, unless you have an accommodation, or it is necessary to access the readings and take notes.

Equal Opportunity: All reasonable efforts will be made to accommodate students with disabilities in accordance with university policy. Information about specific resources provided by the UC Berkeley Disabled Students’ Program may be found online at http://dsp.berkeley.edu/dspServices.html. Please notify me as soon as possible if you require accommodations of any kind. 

Academic Integrity: Please review Berkeley’s Academic Integrity Policy at sa.berkeley.edu/conduct/integrity. University rules require that you comply with this policy. If you have questions as to what it entails, please contact me. 

COURSE MATERIALS

[bookmark: _Hlk154276827]The main source is Robert Cooter and Thomas Ulen, Law & Economics, 6th ed., available for free download here: https://lawcat.berkeley.edu/record/1127400?ln=en
Additional readings, assignments, announcements, etc., will be posted on the course website. 

COURSE CONTENT 

This tentative schedule is a guide for the course and is subject to change. The segments do not perfectly correlate with the readings for a single class meeting. Some segments may require more than a session to discuss, whereas in some situations, we might discuss multiple segments in a given day. I will periodically post the specific weekly reading assignments in the course website.

I. Introduction 
 
A. Course Overview; Brief Survey of the Field: Past, Present and Future; Behavioral and Normative Premises

pp. 1-14; 42; 50-51 (chapters 1, 2.I, 2.II, 2.XI.C, 2.XII) of Cooter and Ulen
“How Chicago school economists reshaped American justice,” The Economist (7 September 2023) https://www.economist.com/finance-and-economics/2023/09/07/how-chicago-school-economists-reshaped-american-justice
Nobel Lecture - Gary Becker, "The Economic Approach to Human Behavior," 1993
Sturges v. Bridgman 11 ChD. 852(1879), excerpt
Richard Posner, “The Ethical and Political Basis of Efficiency Norm in Common Law Adjudication,” Hofstra Law Review 8 (1980) 

B. The Economics in Law and Economics: Brief Introduction to Microeconomic Theory

Cooter and Ulen, Chapter 2
Nisbett, Richard, “Op-Ed: Do you think like an economist?,” Los Angeles Times (3 September 2015), https://www.latimes.com/opinion/op-ed/la-oe-0903-nisbett-sunk-cost-20150903-story.html
Stephen J. Dubner & Steven D. Levitt, “What the Bagel Man Saw,” The New York Times Magazine (6 June 6 2004),  https://www.nytimes.com/2004/06/06/magazine/what-the-bagel-man-saw.html

C. The Law in Law and Economics

Cooter and Ulen, Chapter 3

II. The Efficiency and the Legal Origins Hypotheses 

George Priest, “The Common Law Process and the Selection of Efficient Rules,” Journal of Legal Studies, Vol. 6, (1977): pp. 65-82
Rafael La Porta, Florencio Lopez-de-Silanes, and Andrei Schleifer, “The Economic Consequences of Legal Origins,” Journal of Economic Literature, Vol. 46, No. 2, (2008): pp. 285-332
Daron Acemoglu, Simon Johnson, and James Robinson, “The Colonial Origins of Comparative Development: An Empirical Investigation,” The American Economic Review, Vol. 91, No. 5 (2001) pp. 1369-1401

Supplementary: Robert Ellickson (1989), “A Hypothesis of Wealth-Maximizing Norms: Evidence from the Whaling Industry,” Journal of Law, Economics and Organization 83

III. Contracts (I)

Cooter and Ulen, Chapters 8 
Ian Ayres and Robert Gertner, “Filling Gaps in Incomplete Contracts: An Economic Theory of Default Rules,” Yale Law Journal 99 (1989)
Hamer v. Sidway, 124 N.Y. 538, 27 N.E. 256, Court of Appeals of New York (1891)

Supplementary: Posner, Richard (1977) "Gratuitous Promises in Economics and Law," J. Legal Stud., Vol. 6, pp. 411-426 

IV. Contracts (II)

Cooter and Ulen, Chapter 9
Daniel Friedmann, “The Efficient Breach Fallacy,” Journal of Legal Studies, Vol. 18, (1989): pp. 1–24
Eric Posner, Economic Analysis of Contract Law after Three Decades: Success or Failure?, 112 Yale Law Journal 829 (2003)
Alaska Packers’ Assn. v. Domenico, 117 F. 99, 9th Cir. (1902)
Sherwood v. Walker, 66 Mich. 568, 33 N.W. 919, Mich. (1887)
Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 D.C. Cir. (1965)

Supplementary: Kronman, Anthony (1978) "Mistake, Disclosure, and Information," J. Legal Stud., Vol. 7, pp. 1-34
Gilson Ronald, “Value Creation by Business Lawyers: Legal Skills and Asset Pricing” 94 Yale Law Journal 239 (1984)

V. Social Norms Creation and Enforcement

Greif, A., “Contract Enforceability and Economic Institutions in Early Trade:  The Maghribi Traders’ Coalition,” American Economic Review, Vol. 83, No. 3 (June 1993) (skim formal derivation)
Postrel, Virginia, “Even without law, contracts have a way of being enforced,” New York Times (10 October 2002), https://www.nytimes.com/2002/10/10/business/economic-scene-even-without-law-contracts-have-a-way-of-being-enforced.html
Hadfield, Gilian and Barry Weingast, “What Is Law? A Coordination Model of the Characteristics of Legal Order,” Harvard Journal of Legal Analysis.

Supplementary: Macaulay, Stewart. 1963. “Non-contractual Relations in Business,” American Sociological Review 28: 55-67
Bernstein, Lisa, “Opting Out of the Legal System: Extralegal Contractual Relations in the Diamond Industry,” Journal of Legal Studies, Vol. 11, No. 1 (January 1992), (115–135, skim rest)

VI. Property (I)

Cooter and Ulen, Chapter 4
Ronald H. Coase, “The Problem of Social Cost,” Journal of Law and Economics (1960) (focus on pages 1-28)
Harold Demsetz, “Toward a Theory of Property Rights,” American Economic Review, Vol. 57, (1967): pp. 347–59
Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85 Harvard Law Review 1089 (1972)
Sandel, Michael “It’s Immoral to Buy the Right to Pollute,” New York Times, December 15, 1997 https://www.nytimes.com/1997/12/15/opinion/it-s-immoral-to-buy-the-right-to-pollute.html

Supplementary: Robert C. Ellickson, Of Coase and Cattle: Dispute Resolution Among Neighbors in Shasta County, 38 Stanford Law Review 623 (1986)

VII. Property (II)

Cooter and Ulen, Chapter 5: I. D (pp. 139-142); III. A (pp.156-158); IV (pp.166-185)
Garrett Hardin, “The Tragedy of the Commons,” 152 Science 1243 (1968)
Michael A. Heller and Rebecca S. Eisenberg, “Can Patents Deter Innovation? The Anticommons in Biomedical Research,” 280 Science 698 (1998)
Blume, Lawrence, Daniel L. Rubinfeld, and Perry Shapiro (1984) "The Taking of Land: When Should Compensation Be Paid?" Quarterly J. Econ., Vol. 99, pp. 71-92
Kelo v. New London, 125 S.Ct. 2655, 545 U.S. 469 (2005)

Supplementary: Dietz, Thomas, Elinor Ostrom, and Paul C. Stern. 2003. The Struggle to Govern the Commons. Science 302 (December 12) 1907-1912
Hernando De Soto, The Mystery of Capital:  Why Capitalism Triumphs in the West and Fails Everywhere Else (New York:  Basic Books, 2000), Chapter 5
Naomi R. Lamoreaux, “The Mystery of Property Rights: A U.S. Perspective,” Journal of Economic History 71 (June 2011): 275-306

VIII. Torts 

Cooter and Ulen, Chapter 6 and Chapter 7: III (pp. 261-274)
Schwartz, Gary T. 1994. Reality in the Economic Analysis of Tort Law: Does Tort Law Really Deter? UCLA Law Review Vol. 42. In Dau-Schmidt and Ulen: 388-416

Supplementary: Daniel Kessler and Mark McLellan, "Do Doctors Practice Defensive Medicine?," Quarterly Journal of Economics Vol. 111, No. 2 (May 1996): pp. 353-90 
Glaeser, Edward L., and Andrei Shleifer. "The rise of the regulatory state." Journal of economic literature 41.2 (2003): 401-425

IX. Criminal Law 

Cooter and Ulen, Chapter 12
Wu, Tim, “American Lawbreaking: Introduction” https://slate.com/news-and-politics/2007/10/introduction.html
John J. Donohue III and Steven Levitt, “The Impact of Legalized Abortion on Crime,” The Quarterly Journal of Economics, Vol. CXVI, Issue 2 (May 2001)
Sunstein, Cass R., and Adrian Vermeule. "Is capital punishment morally required? Acts, omissions, and lifelife tradeoffs." Deterrence. Routledge, 2019. 317-364 (excerpt)

Supplementary: Donohue III, John J. "Empirical evaluation of law: The dream and the nightmare." American law and economics review 17.2 (2015): 313-360

X. Behavioral Economics

Christine Jolls and Cass Sunstein, “Debiasing Through Law,” Journal of Legal Studies, Vol. 35, (2006): pp. 199–241
Camerer, Colin, et al. "Regulation for conservatives: behavioral economics and the case for" asymmetric paternalism"." University of Pennsylvania law review 151.3 (2003): 1211-1254

XI. Critiques of the Economic Analysis of Law

Kennedy, Duncan. "Distributive and paternalist motives in contract and tort law, with special reference to compulsory terms and unequal bargaining power." Md. L. Rev. 41 (1981): 563

Dworkin, Ronald M. "Is wealth a value?." The Journal of Legal Studies 9.2 (1980): 191-226

FURTHER APPLICATIONS

XII. The Law and Economics of Sovereign Debt

Gulati, Mitu, and W. Mark C. Weidemaier, “The Relevance of Law to Sovereign Debt,”
Annual Review of Law and Social Science, Vol. 11 (2015): 395-408
Chabot, Benjamin, and Veronica Santarosa, “Don’t Cry for Argentina (or Other Sovereign
Borrowers): Lessons from a Previous Era of Sovereign Debt Contract Enforcement,”
Capital Markets Law Journal, Vol. 12, No. 1 (January 2017): 9–37 
Bolton, Patrick, Mitu Gulati, and Ugo Panizza. "Sovereign debt puzzles." Annual Review
of Financial Economics 15 (2023): 239-263
Brautigam, Deborah and Meg Rithmire, “The Chinese ‘Debt Trap’ Is a Myth,” The Atlantic
(6 February 2021), https://www.theatlantic.com/international/archive/2021/02/china-debttrap-diplomacy/617953/
Taplin, Nathaniel, “One belt, one road and a lot of debt,” The Wall Street Journal (2 May
2019), https://www.wsj.com/articles/one-belt-one-road-and-a-lot-of-debt-11556789446

Supplementary: Oosterlinck, Kim, et al. "The odious Haitian independence debt." Journal
of Globalization and Development 13.2 (2022): 339-378
“How a French Bank Captured Haiti,” The New York Times (May 2022)
https://www.nytimes.com/2022/05/20/world/french-banks-haiti-cic.html?smtyp=cur&smid=fb-nytimes&fbclid=IwAR0m49ImSu4W1dqO_RbK2tDk4TZaWddAYwiKisccUVYRb6UMVFnNAeUD0XY
https://www.nytimes.com/2022/05/20/world/americas/haiti-history-colonized-france.html

XIII. The Law and Economics of Business Organizations

Hansmann, Henry, Reinier Kraakman, and Richard Squire, “Law and the Rise of the
Firm,” Harvard Law Review, Vol. 119 (2005): 1335 (excerpt)
Harris, Ron, Timothy Guinnane, Naomi R. Lamoreaux, and Jean-Laurent Rosenthal,
“Putting the Corporation in Its Place,” Enterprise and Society, Vol. 8, No. 3 (September
2007): 687–729

Supplementary: Weinstein, Mark I., “Share Price Changes and the Arrival of Limited
Liability in California,” Journal of Legal Studies, Vol. 32, No. 1 (January 2003): 1–25

XIV. The Law and Economics of the Creation and Regulation of Public and Private Money

Meyerhof Salama, Bruno. “Law and Macroeconomics as Mainstream: Review Essay of Yair Listokin, Law and Macroeconomics: Legal Remedies for Recessions,” (Uni of Toronto Law Journal, 2020)
Santarosa, Veronica Aoki, “Financing Long-Distance Trade: The Joint Liability Rule and Bills of Exchange in Eighteenth-Century France,” Journal of Economic History, Vol. 75, No. 3 (2015): 690–719
Gorton, Gary. "The History and Economics of Safe Assets." Annual Review of Economics 9 (2017): 547-586

XV. The Law and Economics of Inequality 
TBD
