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SPRING SEMESTER 2009
Unit One: Overview/Family/Intestacy (2-3 classes)

Introduction 



Chapter One: Read Section A. (pp 1-30) and Chapter 2 Section B. 1. 
 
 
(pp 83-114) independently during the first week of class.

  Intestate Succession

Chapter Two: Sections A. (pp 59-83) and Cal. Probate Code §§100, 

101, 103, 240-47, 6400-11, 6413, 6800-05; Fam​ily Code §§125, 760-72, 1100-03, 2550-56, 2580-81, and 2640-41) (attached).  See also materials included in this Syllabus.

Community Property
Read Community Property materials included in this Syllabus.  Read also Chapter Seven: Section A. subsections 1. (pp 417-9) and 4. (pp 455-62).

Unit Two: Family Protection/Disqualification for Misconduct (1-2 classes)

Family Protection



Chapter Seven: Section A. subsections 2., 3. and 6.and (pp 419-55 and 462-66) 

and Section B. (pp 466-84); Cal. Probate Code §§100-103, 120, 6412, 6500-

6545, 6600-13 and 21600-23; Family Code 
§§1500-1620 (attached) and Cal. 

         Probate Code §§140-46.

Disqualification For Misconduct

Chapter Two: Section C. subsection 1. (pp 126-32) Cal. Probate Code 


 §§250-259
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Unit Three: Introduction to Wills and Trusts
Unit Three: Introduction to Wills and Trusts (4-5 classes)

Wills: Formalities and Forms

Chapter Four: Section A. (pp 199-251). Skim also: Cal. Probate 

Code §§6110-13, 8220-22, 8224 and 8226

Trusts: Creation 



Chapter Eight:  Sections A. and B. (pp 485-533). Skim also Cal. Probate 



Code  §§ 15200-12, 15600 and 15660.

Powers of Appointment 



Skim Chapter Nine Sections A. and B. (pp 589-602) and Cal. Probate 



Code §§600-695

Trusts: Purposes/Spendthrift Trusts 



Read Cal. Probate Code §15203 and §§15300-15309.) Chapter 8: Section D. 



2. (pp 547-72) 

Interpretation of Wills and Other Instruments

Chapter Four: Section C. (pp 271-86).  Chapter Six (pp 365-417). Chapter 

Ten: Section C. subsection 2. (pp 648-669).  Also Skim Chapter Ten: Section B. (pp 624-630).  Read also: Cal. Probate Code §§21117, 21102-21106, 21120-22; §§21109-11 and 21113-15; §§21131-39 and §§21400-05; §§6130-31, 6300 and Cal. Code Civ. Proc. §§1856, 1860-65, attached

Rule Against Perpetuities



Briefly(!!!) skim most of Chapter Eleven (pp 671-723),  Skim also: Cal. 



Probate Code §§21200-31 
Revocation / Revival / Lost Wills / Will Contracts

Chapter Four: Sections B. (pp 251-71) and D. (pp 286-294). Read also:  
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Unit Three: Introduction to Wills and Trusts
Cal. Probate Code §§6120-24, 8223 and Cal. Probate Code §21700 and 

Family Code §§1500 and 1600 [esp. §1615] et. seq. (attached). 

Capacity and Contests

Chapter Three (pp 141-197).  See also Cal. Probate Code §§810-12 (Legal 


Mental Capacity), §§8250-54 and §§21300-22.

Unit Four: Introduction to Estate Planning (4-5 classes)


Introduction to Probate (including Introduction to Taxes)


Chapter One: Section B. (pp 30-40).  Also skim Cal. Probate  Code 


§§7000-12252 and Chapter Fourteen: Sections A. - C. (pp 845-918) and 
Section E. (page 928).  See also materials included in this Syllabus.

Will Substitutes


Chapter Five: Sections A. - D. (pp 295-345).  Read also Cal. Probate Code 

         §5000 and skim Cal. Probate Code §§5002-5705.

Planning for Minors
Skim Cal. Probate Code §§1500 et. seq. (Guardianships) and §§3900 et.     seq. (California Uniform Transfers to Minors Act).. 

Incapacity Planning   


Chapter Five: Section E. (pp 345-363). Also skim Cal. Probate Code 


§§1800 et. seq. (Conservatorships) and §§4000-4860 (Powers of Attorney)

Postmortem Planning/Disclaimers


Chapter Two:  Section C. subsection 2. (pp 132-40). Also skim Cal. Probate 


Code §§260-95)
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Unit Four: Introduction to Estate Planning 

Office Procedures / Professional Responsibility  


Chapter One: Section D. (pp 48-58). Also skim Cal. Probate 


Code §§21350 et. seq. See also materials included in this Syllabus.

Unit Five: Trusts and Fiduciary Administration 

(2-3 classes)

Modification and Termination of Trusts 



Chapter Eight: Section E. (pp 572-585).  Read also Cal. Probate 



Code §§15400-15414.

Charitable Trusts



Skim Chapter Twelve (pp 729-69).  
Fiduciary Administration


Skim Chapter Thirteen (pp 771-843) and Cal. Probate Code §§15600-




15805, 16000 -16249 and §§16400-65.

Unit Six: Dealing With Clients/Class Summary and Review

 (1-2 classes)

CALIFORNIA CODES

Copyright (c) 2008, www.leginfo.ca.gov/calaw.html
FAMILY CODE
§125.  “Quasi-community property”

   “Quasi-community property” means all real or personal property, wherever situated, ac​quired be​fore or after the operative date of this code in any of the following ways:

   (a) By either spouse while domiciled elsewhere which would have been community prop​erty if the spouse who acquired the property had been domiciled in this state at the time of its acqui​sition.

   (b) In exchange for real or personal property, wherever situated, which would have been com​m​​unity property if the spouse who acquired the property so exchanged had been domi​ciled in this state at the time of its acquisition.

§760.  Community property
   Except as otherwise provided by statute, all property, real or personal, wherever situated, ac​qui​red by a married person during the marriage while domiciled in this state is community prop​erty.

§761.  Property in certain revocable trusts as community property

   (a) Unless the trust instrument or the instrument of transfer expressly provides otherwise, com​munity property that is transferred in trust remains community property during the mar​riage, re​gardless of the identity of the trustee, if the trust, originally or as amended before or af​ter the trans​fer, provides that the trust is revocable as to that property during the marriage and

the power, if any, to modify the trust as to the rights and interests in that property during the mar​riage may be exercised only with the joinder or consent of both spouses.

   (b) Unless the trust instrument expressly provides otherwise, a power to revoke as to com​munity property may be exercised by either spouse acting alone. Community property, includ​ing any in​come or appreciation, that is distributed or withdrawn from a trust by revo​cation, power of with​drawal, or otherwise, remains community property unless there is a valid trans​mutation of the prop​erty at the time of distribution or withdrawal.

   (c) The trustee may convey and otherwise manage and control the trust property in accor​dance with the provisions of the trust without the joinder or consent of the husband or wife unless the trust expressly requires the joinder or consent of one or both spouses.

   (d) This section applies to a transfer made before, on, or after July 1, 1987.

   (e) Nothing in this section affects the community character of property that is transferred be​fore, on, or after July 1, 1987, in any manner or to a trust other than described in this section.

§770.  Separate property of married person

   (a) Separate property of a married person includes all of the following:

   (1) All property owned by the person before marriage.

   (2) All property acquired by the person after marriage by gift, bequest, devise, or descent.

   (3) The rents, issues, and profits of the property described in this section.

   (b) A married person may, without the consent of the person’s spouse, convey the per​son’s sep​a​rate property.

§771. (a) Earnings and accumulations while living separate and apart

   The earnings and accumulations of a spouse and the minor children living with, or in the cus​tody of, the spouse, while living separate and apart from the other spouse, are the sepa​rate property of the spouse.

§772.  Earnings and accumulations after judgment of legal separation

   After entry of a judgment of legal separation of the parties, the earnings or accumulations of each party are the separate property of the party acquiring the earnings or accumulations.

§1100.  Management and control of community personal property; Fiduciary duty
   (a) Except as provided in subdivisions (b), (c), and (d) and Sections 761 and 1103, either spouse has the management and control of the community personal property, whether ac​quired prior to or on or after January 1, 1975, with like absolute power of disposition, other than tes​tamentary, as the spouse has of the separate estate of the spouse.

   (b) A spouse may not make a gift of community personal property, or dispose of com​munity per​sonal property for less than fair and reasonable value, without the written consent of the other spouse. This subdivision does not apply to gifts mutually given by both spouses to third parties and to gifts given by one spouse to the other spouse.

   (c) A spouse may not sell, convey, or encumber community personal property used as the family dwelling, or the furniture, furnishings, or fittings of the home, or the clothing or wearing apparel of the other spouse or minor children which is community personal prop​erty, without the written con​sent of the other spouse.

   (d) Except as provided in subdivisions (b) and (c), and in Section 1102, a spouse who is op​erat​ing or managing a business or an interest in a business that is all or substantially all com​munity per​sonal property has the primary management and control of the business or interest. Primary man​agement and control means that the managing spouse may act alone in all transac​tions but shall give prior written notice to the other spouse of any sale, lease, ex​change, encum​brance, or other disposi​tion of all or substantially all of the personal property used in the opera​tion of the business (including personal property used for agricultural pur​poses), whether or not title to that property is held in the name of only one spouse. Written notice is not, however, re​quired when prohibited by the law otherwise applicable to the transaction.

   Remedies for the failure by a managing spouse to give prior written notice as required by this 

subdivision are only as specified in Section 1101. A failure to give prior written notice shall not ad​versely affect the validity of a transaction nor of any interest transferred.

   (e) Each spouse shall act with respect to the other spouse in the management and control of the community assets and liabilities in accordance with the general rules governing fidu​ciary rela​tion​ships which control the actions of persons having relationships of personal confidence as specified in Section 721, until such time as the assets and liabilities have been divided by the parties or by a court. This duty includes the obligation to make full disclosure to the other spouse of all material facts and information regarding the existence, characteri​zation, and valua​tion of all assets in which the community has or may have an interest and debts for which the community is or may be liable, and to provide equal access to all infor​mation, records, and books that pertain to the value and char​acter of those assets and debts, upon request.

§1101.  Remedies for breach of fiduciary duty between spouses

   (a) A spouse has a claim against the other spouse for any breach of the fiduciary duty that results in impairment of the claimant spouse’s present undivided one-half interest in the community estate, including, but not limited to, a single transaction or a pattern or se​ries of transactions, which trans​action or transactions have caused or will cause a detrimental impact to the claimant spouse’s un​divided one-half interest in the community estate.

   (b) A court may order an accounting of the property and obligations of the parties to a mar​riage and may determine the rights of ownership in, the beneficial enjoyment of, or ac​cess to, commu​nity property, and the classification of all property of the parties to a mar​riage.

   (c) A court may order that the name of a spouse shall be added to community property held in the name of the other spouse alone or that the title of community property held in some other ti​tle form shall be reformed to reflect its community character, except with re​spect to any of the following:

   (1) A partnership interest held by the other spouse as a general partner.

   (2) An interest in a professional corporation or professional association.

   (3) An asset of an unincorporated business if the other spouse is the only spouse involved in op​erating and managing the business.

   (4) Any other property, if the revision would adversely affect the rights of a third person.

   (d)(1) Except as provided in paragraph (2), any action under subdivision (a) shall be com​menced within three years of the date a petitioning spouse had actual knowledge that the trans​action or event for which the remedy is being sought occurred.

   (2) An action may be commenced under this section upon the death of a spouse or in con​junc​tion with an action for legal separation, dissolution of marriage, or nullity without re​gard to the time limi​tations set forth in paragraph (1).

   (3) The defense of laches may be raised in any action brought under this section.

   (4) Except as to actions authorized by paragraph (2), remedies under subdivision (a) apply only to transactions or events occurring on or after July 1, 1987.

   (e) In any transaction affecting community property in which the consent of both spouses is re​quired, the court may, upon the motion of a spouse, dispense with the requirement of the other spouse’s consent if both of the following requirements are met:

   (1) The proposed transaction is in the best interest of the community.

   (2) Consent has been arbitrarily refused or cannot be obtained due to the physical incapac​ity, mental incapacity, or prolonged absence of the nonconsenting spouse.

   (f) Any action may be brought under this section without filing an action for dissolution of mar​riage, legal separation, or nullity, or may be brought in conjunction with the action or upon the death of a spouse.

   (g) Remedies for breach of the fiduciary duty by one spouse, including those set out in Sections 721 and 1100, shall in​clude, but not be limited to, an award to the other spouse of 50 percent, or an amount equal to 50 percent, of any asset undisclosed or transferred in breach of the fiduciary duty plus attor​ney’s fees and court costs. 

    The value of the asset shall be determined to be the high​est value at the date of the breach of the fiduciary duty, the date of the sale or disposition of the as​set, or the date of the award by the court.

    (h) Remedies for the breach of the fiduciary duty by one spouse, as set forth in Sections 721 and 1100, when the breach falls within the ambit of Section 3294 of the Civil Code shall include, but not be limited to, an award to the other spouse of 100 percent, or an amount equal to 100 percent, of any asset undisclosed or transferred in breach of the fiduciary duty.

§1102.  Management and control of community real property

   (a) Except as provided in Sections 761 and 1103, either spouse has the management and con​trol of the community real property, whether acquired prior to or on or after January 1, 1975, but both spouses, either personally or by a duly authorized agent, must join in execut​ing any instrument by which that community real property or any interest therein is leased for a longer period than one year, or is sold, conveyed, or encumbered.

   (b) Nothing in this section shall be construed to apply to a lease, mortgage, conveyance, or trans​fer of real property or of any interest in real property between husband and wife.

   (c) Notwithstanding subdivision (b):

   (1) The sole lease, contract, mortgage, or deed of the husband, holding the record title to com​munity real property, to a lessee, purchaser, or encumbrancer, in good faith without knowl​edge of the marriage relation, shall be presumed to be valid if executed prior to January 1, 1975.

   (2) The sole lease, contract, mortgage, or deed of either spouse, holding the record title to com​m​unity real property to a lessee, purchaser, or encumbrancer, in good faith without knowl​edge of the marriage relation, shall be presumed to be valid if executed on or after January 1, 1975.

   (d) No action to avoid any instrument mentioned in this section, affecting any property stand​ing of record in the name of either spouse alone, executed by the spouse alone, shall be com​menced af​ter the expiration of one year from the filing for record of that instrument in the recorder’s office in the county in which the land is situated.

   (e) Nothing in this section precludes either spouse from encumbering his or her interest in com​munity real property, as provided in Section 2033, to pay reasonable attorney’s fees in or​der to re​tain or maintain legal counsel in a proceeding for dissolution of marriage, for nullity of marriage, or for legal separation of the parties.

§1103.  Management and control where spouse has conservator or lacks le​gal 

capacity

   (a) Where one or both of the spouses either has a conservator of the estate or lacks legal ca​pacity to manage and control community property, the procedure for management and control (which in​cludes disposition) of the community property is that prescribed in Part 6 (commencing 

with Section 3000) of Division 4 of the Probate Code.

   (b) Where one or both spouses either has a conservator of the estate or lacks legal capacity to give consent to a gift of community personal property or a disposition of community per​sonal property without a valuable consideration as required by Section 1100 or to a sale, conveyance, or encum​brance of community personal property for which a consent is re​quired by Section 1100, the proce​dure for that gift, disposition, sale, conveyance, or en​cumbrance is that pre​scribed in Part 6 (commencing with Section 3000) of Division 4 of the Probate Code.

   (c) Where one or both spouses either has a conservator of the estate or lacks legal capacity to join in executing a lease, sale, conveyance, or encumbrance of community real property or any interest therein as required by Section 1102, the procedure for that lease, sale, con​veyance, or encum​brance is that prescribed in Part 6 (commencing with Section 3000) of Division 4 of the Probate Code.

§1500.  Effect of premarital and other marital property

   The property rights of husband and wife prescribed by statute may be altered by a premari​tal agreement or other marital property agreement.

§1501.  Agreements by minors

   A minor may make a valid premarital agreement or other marital property agreement if the mi​nor is emancipated or is otherwise capable of contracting marriage.

§1502.  Recording of agreements

   (a) A premarital agreement or other marital property agreement that is executed and ac​knowl​edged or proved in the manner that a grant of real property is required to be executed and ac​knowl​edged or proved may be recorded in the office of the recorder of each county in which real property af​fected by the agreement is situated.

   (b) Recording or nonrecording of a premarital agreement or other marital property agree​ment has the same effect as recording or nonrecording of a grant of real property.

§1600.  Short title

   This chapter may be cited as the Uniform Premarital Agreement Act.

§1601.  Application of chapter

   This chapter is effective on and after January 1, 1986, and applies to any premarital agreement ex​ecuted on or after that date.

§1610.  Definitions

   As used in this chapter:

   (a) “Premarital agreement” means an agreement between prospective spouses made in con​tem​pla​tion of marriage and to be effective upon marriage.

   (b) “Property” means an interest, present or future, legal or equitable, vested or contin​gent, in real or personal property, including income and earnings.

§1611.  Formalities; Consideration

   A premarital agreement shall be in writing and signed by both parties. It is enforceable without consideration.

§1612.  Subject matter of premarital agreement

   (a) Parties to a premarital agreement may contract with respect to all of the following:

   (1) The rights and obligations of each of the parties in any of the property of either or both of them whenever and wherever acquired or located.

   (2) The right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, as​sign, create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control property.

   (3) The disposition of property upon separation, marital dissolution, death, or the occur​rence or nonoccurrence of any other event.

   (4) The making of a will, trust, or other arrangement to carry out the provisions of the agree​ment.

   (5) The ownership rights in and disposition of the death benefit from a life insurance pol​icy.

   (6) The choice of law governing the construction of the agreement.

   (7) Any other matter, including their personal rights and obligations, not in violation of public policy or a statute imposing a criminal penalty.

   (b) The right of a child to support may not be adversely affected by a premarital agree​ment.

    (c)  Any provision in a premarital agreement regarding spousal support, including, but not lim​ited to, a waiver of it, is not enforceable if the party against whom enforcement of the spousal sup​port provision is sought was not represented by independent counsel at the time the agreement containing the provision was signed, or if the provision regarding spousal support is uncon​scion​able at the time of the enforcement.  An otherwise unenforceable provision in a premarital agree​ment regarding spousal support may not become enforceable solely because the party against whom enforcement is sought was represented by independent counsel.

§1613.  Agreement becomes effective upon marriage

   A premarital agreement becomes effective upon marriage.

§1614.  Amendment; Revocation

   After marriage, a premarital agreement may be amended or revoked only by a written agree​ment signed by the parties. The amended agreement or the revocation is enforceable without considera​tion.

§1615.  Enforcement

   (a) A premarital agreement is not enforceable if the party against whom enforcement is sought proves either of the following:

   (1) That party did not execute the agreement voluntarily.

   (2) The agreement was unconscionable when it was executed and, before execution of the agree​ment, all of the following applied to that party:

   (A) That party was not provided a fair, reasonable and full disclosure of the property or finan​cial obli​gations of the other party.

   (B) That party did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the other party beyond the disclosure provided.

   (C) That party did not have, or reasonably could not have had, an adequate knowledge of the 

property or financial obligations of the other party.

   (b) An issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law.

   (c)  For the purposes of subdivision (a), it shall be deemed that a premarital agreement was not executed voluntarily unless the court finds in writing or on the record all of the following:


(1)  The party against whom enforcement is sought was represented by independent legal counsel at the time of signing the agreement or, after being advised to seek independent legal coun​sel, expressly waived, in a separate writing, representation by independent legal counsel.


(2)  The party against whom enforcement is sought had not less than seven calendar days between the time the part was first presented with the agreement and advised to seek independent legal counsel and the time the agreement was signed.


(3)  The party against whom enforcement is sought, if unrepresented by legal counsel, was fully informed of the terms and basic effect of the agreement as well as the rights and obligations he or she was giving up by signing the agreement, and was proficient in the language in which the ex​planation of the party’s rights was conducted and in which the agreement was written.  The explan​a​tion of the rights and obligations relinquished shall be memorialized in writing and de​livered to the party prior to signing the agreement.  The unrepresented party shall, on or before the signing of the premarital agreement, execute a document declaring he or she received the information required by this paragraph and indicating who provided the information.


(4)  The agreement and the writings executed pursuant to paragraphs (1) and (3) were not executed under duress, fraud, or undue influence, and the parties did not lack capacity to enter into the agreement.

§1616.  Effect of void marriage

   If a marriage is determined to be void, an agreement that would otherwise have been a pre​marital agreement is enforceable only to the extent necessary to avoid an inequitable result.

§1617.  Limitation of actions

   Any statute of limitations applicable to an action asserting a claim for relief under a pre​marital agreement is tolled during the marriage of the parties to the agreement. However, equitable de​fenses limiting the time for enforcement, including laches and estopple, are available to either party.

§1620.  Restrictions on Contract Altering Spouse’s Legal Relations.

   Except as otherwise provided by law, a husband and wife cannot, by contract with each other, alter their legal relations, except as to property.

§2550.  Equal division of community estate

Except upon the written agreement of the parties, or on oral stipulation of the parties in open court, or as otherwise provided in this division, in a proceeding for dissolution of marriage or for legal separation of the parties, the court shall, either in its judgment of disso​lution of the mar​ri​age, in its judgment of legal separation of the parties, or at a later time if it expressly re​serves 

jurisdic​tion to make such a property division, divide the community es​tate of the parties equally.

§2551.  Characterization of liabilities as separate or community and confirming or assigning them to parties

   For the purposes of division and in confirming or assigning the liabilities of the parties for which the community estate is liable, the court shall characterize liabilities as separate or com​munity and confirm or assign them to the parties in accordance with Part 6 (commencing with Section 2620).

§2552.  Valuation date for assets and liabilities

   (a) For the purpose of division of the community estate upon dissolution of marriage or legal separation of the parties, except as provided in subdivision (b), the court shall value the assets and liabilities as near as practicable to the time of trial.

   (b) Upon 30 days’ notice by the moving party to the other party, the court for good cause shown may value all or any portion of the assets and liabilities at a date after separation and be​fore trial to accomplish an equal division of the community estate of the parties in an equi​table manner.

§2553.  Orders necessary to carry out purposes of this division

   The court may make any orders the court considers necessary to carry out the purposes of this division.

§2554.  Arbitration where parties do not voluntarily agree to division

   (a) Notwithstanding any other provision of this division, in any case in which the parties do not agree in writing to a voluntary division of the community estate of the parties, the is​sue of the char​acter, the value, and the division of the community estate may be submitted by the court to arbitra​tion for resolution pursuant to Chapter 2.5 (commencing with Section 1141.10) of Title 3 of Part 3 of the Code of Civil Procedure, if the total value of the com​munity and quasi-community property in controversy in the opinion of the court does not exceed fifty thousand dollars ($ 50,000). The decision of the court regarding the value of the community and quasi-community property for pur​poses of this section is not appealable.

  (b) The court may submit the matter to arbitration at any time it believes the parties are un​able to agree upon a division of the property.

§2555.  Revision of property disposition on appeal

   The disposition of the community estate, as provided in this division, is subject to revision on ap​peal in all particulars, including those which are stated to be in the discretion of the court.

§2556.  Continuing jurisdiction to award community estate assets or lia​bilities

   In a proceeding for dissolution of marriage, for nullity of marriage, or for legal separation of the parties, the court has continuing jurisdiction to award community estate assets or community estate liabilities to the parties that have not been previously adjudicated by a judgment in the pro​ceeding. A party may file a postjudgment motion or order to show cause in the proceeding in order to obtain adjudication of any community estate asset or liability omitted or not adjudicated by the judgment. In these cases, the court shall equally divide the omitted or unadjudicated community estate asset or liability, unless the court finds upon good cause shown that the inter​ests of justice require an un​equal division of the asset or li​ability.

§2581.  Community property presumption of property acquired during marriage in joint form

   For the purpose of division of property on dissolution of marriage or legal separation of the par​ties, property acquired by the parties during marriage in joint form, including prop​erty held in ten​ancy in common, joint tenancy, or tenancy by the entirety, or as community property, is presumed to be community property. This presumption is a presumption affect​ing the burden of proof and may be rebutted by either of the following:

   (a) A clear statement in the deed or other documentary evidence of title by which the prop​erty is acquired that the property is separate property and not community property.

   (b) Proof that the parties have made a written agreement that the property is separate prop​erty.

§2600.  Special rules for division of community estate

   Notwithstanding Sections 2550 to 2552, inclusive, the court may divide the community estate as provided in this part.

§2601.  Awarding asset to one party to effect substantially equal division

   Where economic circumstances warrant, the court may award an asset of the community estate to one party on such conditions as the court deems proper to effect a substantially equal division 

of the community estate.

§2602.  Award or offset of amount deliberately misappropriated by party

   As an additional award or offset against existing property, the court may award, from a par​ty’s share, the amount the court determines to have been deliberately misappropriated by the party to the exclusion of the interest of the other party in the community estate.

§2603.  Community estate personal injury damages

   (a) “Community estate personal injury damages” as used in this section means all money or other property received or to be received by a person in satisfaction of a judgment for damages for the person’s personal injuries or pursuant to an agreement for the settlement or compromise of a claim for the damages, if the cause of action for the damages arose during the marriage but is not separate property as described in Section 781, unless the money or other property has been commingled with other assets of the community estate.

   (b) Community estate personal injury damages shall be assigned to the party who suffered the injuries unless the court, after taking into account the economic condition and needs of each party, the time that has elapsed since the recovery of the damages or the accrual of the cause of action, and all other facts of the case, determines that the interests of justice require another dis​position. In such a case, the community estate personal injury damages shall be assigned to the respective par​ties in such proportions as the court determines to be just, ex​cept that at least one-half of the dam​ages shall be assigned to the party who suffered the in​juries.

§2610.  Division of retirement plan benefits

   (a) Except as provided in subdivision (b), the court shall make whatever orders are neces​sary or appropriate to ensure that each party receives the party’s full community property share in any re​tirement plan, whether public or private, including all survivor and death ben​efits, includ​ing, but not limited to, any of the following:

   (1) Order the disposition of any retirement benefits payable upon or after the death of ei​ther party in a manner consistent with Section 2550.

   (2) Order a party to elect a survivor benefit annuity or other similar election for the benefit of the other party, as specified by the court, in any case in which a retirement plan provides for such an election, provided that no court shall order a retirement plan to provide increased bene​fits deter​mined on the basis of actuarial value.

   (3) Upon the agreement of the nonemployee spouse, order the division of accumulated com​mu​nity property contributions and service credit as provided in the following or similar enact​ments:

   (A) Article 1.2 (commencing with Section 21215) of Chapter 9 of Part 3 of Division 5 of Title 2 of the Government Code.

   (B) Chapter 12 (commencing with Section 22650) of Part 13 of the Education Code.

   (C) Article 8.4 (commencing with Section 31685) of Chapter 3 of Part 3 of Division 4 of Title 3 of the Government Code.

   (D) Article 2.5 (commencing with Section 75050) of Chapter 11 of Title 8 of the Government Code.

   (E) Chapter 15 (commencing with Section 27400) of Part 14 of the Education Code.

   (4) Order a retirement plan to make payments directly to a nonmember party of his or her com​munity property interest in retirement benefits.

   (b) A court shall not make any order that requires a retirement plan to do either of the fol​low​ing:

   (1) Make payments in any manner that will result in an increase in the amount of benefits pro​vi​ded by the plan.

   (2) Make the payment of benefits to any party at any time before the member retires, ex​cept as provided in paragraph (3) of subdivision (a), unless the plan so provides.

   (c) This section shall not be applied retroactively to payments made by a retirement plan to any person who retired or died prior to January 1, 1987, or to payments made to any person who re​tired or died prior to June 1, 1988, for plans subject to paragraph (3) of subdivision (a).

§2640.  Separate property contributions to property acquisition

   (a) “Contributions to the acquisition of the property,” as used in this section, include down​pay​ments, payments for improvements, and payments that reduce the principal of a loan used to fi​nance the purchase or improvement of the property but do not include pay​ments of interest on the loan or payments made for maintenance, insurance, or taxation of the property.

   (b) In the division of the community estate under this division, unless a party has made a written waiver of the right to reimbursement or has signed a writing that has the effect of a waiver, the party shall be reimbursed for the party’s contributions to the acquisition of the prop​erty to the ex​tent the party traces the contributions to a separate property source. The amount reimbursed shall be with​out interest or adjustment for change in monetary values and shall not exceed the net 

value of the property at the time of the division.

§2641.  Community contributions for education or training

   (a) “Community contributions to education or training” as used in this section means pay​ments made with community or quasi-community property for education or training or for the repayment of a loan incurred for education or training, whether the payments were made while the parties were resident in this state or resident outside this state.

   (b) Subject to the limitations provided in this section, upon dissolution of marriage or legal sepa​ration of the parties:

   (1) The community shall be reimbursed for community contributions to education or training of a party that substantially enhances the earning capacity of the party. The amount reimbursed shall be with interest at the legal rate, accruing from the end of the calendar year in which the contributions were made.

   (2) A loan incurred during marriage for the education or training of a party shall not be in​cluded among the liabilities of the community for the purpose of division pursuant to this divi​sion but shall be assigned for payment by the party.

   (c) The reimbursement and assignment required by this section shall be reduced or modi​fied to the extent circumstances render such a disposition unjust, including, but not limited to, any of the following:

   (1) The community has substantially benefited from the education, training, or loan in​curred for the education or training of the party. There is a rebuttable presumption, affecting the burden of proof, that the community has not substantially benefited from community contributions to the ed​u​cation or training made less than 10 years before the commencement of the proceeding, and that the community has substantially benefited from community con​tributions to the educa​tion or train​ing made more than 10 years before the commencement of the proceeding.

   (2) The education or training received by the party is offset by the education or training re​ceived by the other party for which community contributions have been made.

   (3) The education or training enables the party receiving the education or training to en​gage in gainful employment that substantially reduces the need of the party for support that would oth​er​wise be required.

   (d) Reimbursement for community contributions and assignment of loans pursuant to this section is the exclusive remedy of the community or a party for the education or training and any resulting enhancement of the earning capacity of a party. However, nothing in this subdivision limits con​sid​eration of the effect of the education, training, or enhancement, or the amount re​imbursed pur​suant to this section, on the circumstances of the parties for the purpose of

an order for support pursuant to Section 4320.

   (e) This section is subject to an express written agreement of the parties to the contrary.

§2650.  Division of jointly held separate property

   In a proceeding for division of the community estate, the court has jurisdiction, at the re​quest of either party, to divide the separate property interests of the parties in real and per​sonal prop​erty, wherever situated and whenever acquired, held by the parties as joint tenants or tenants in com​mon.  The property shall be divided together with, and in accordance with the same proce​dure for and limi​tations on, division of community estate.

§2660.  Division where community estate includes real property located in 

another state

   (a) Except as provided in subdivision (b), if the property subject to division includes real prop​erty situated in another state, the court shall, if possible, divide the community property and quasi-com​munity property as provided for in this division in such a manner that it is not neces​sary to change the nature of the interests held in the real property situated in the other state.

   (b) If it is not possible to divide the property in the manner provided for in subdivision (a), the court may do any of the following in order to effect a division of the property as provided for in this division:

   (1) Require the parties to execute conveyances or take other actions with respect to the real prop​erty situated in the other state as are necessary.

   (2) Award to the party who would have been benefited by the conveyances or other ac​tions the money value of the interest in the property that the party would have received if the con​veyances had been executed or other actions taken.
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§1856.  Parol evidence rule

   (a) Terms set forth in a writing intended by the parties as a final expression of their agree​ment with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement.

   (b) The terms set forth in a writing described in subdivision (a) may be explained or sup​ple​mented by evidence of consistent additional terms unless the writing is intended also as a com​plete and exclusive statement of the terms of the agreement.

   (c) The terms set forth in a writing described in subdivision (a) may be explained or sup​ple​mented by course of dealing or usage of trade or by course of performance.

   (d) The court shall determine whether the writing is intended by the parties as a final ex​pres​sion of their agreement with respect to such terms as are included therein and whether the writ​ing is in​tended also as a complete and exclusive statement of the terms of the agree​ment.

   (e) Where a mistake or imperfection of the writing is put in issue by the pleadings, this section does not exclude evidence relevant to that issue.

   (f) Where the validity of the agreement is the fact in dispute, this section does not exclude evi​dence relevant to that issue.

   (g) This section does not exclude other evidence of the circumstances under which the agree​ment was made or to which it relates, as defined in Section 1860, or to explain an ex​trinsic am​biguity or otherwise interpret the terms of the agreement, or to establish illegality or fraud.

   (h) As used in this section, the term agreement includes deeds and wills, as well as con​tracts be​tween parties.

§1860.  Construction--surrounding circumstances

   For the proper construction of an instrument, the circumstances under which it was made, in​clud​ing the situation of the subject of the instrument, and of the parties to it, may also be shown, so that the judge be placed in the position of those whose language he is to interpret.

§1861.  Construction--Primary and General Sense

   The terms of a writing are presumed to have been used in their primary and general accep​ta​tion, but evidence is nevertheless admissible that they have a local, technical, or otherwise pe​culiar sig​ni​fication, and were so used and understood in the particular instance, in which case the agreement must be construed accordingly.

§1862.  Construction--Written words control those printed in a blank form

   When an instrument consists partly of written words and partly of a printed form, and the two are inconsistent, the former controls the latter.

§1864.  Construction--of two constructions, which preferred

   When the terms of an agreement have been intended in a different sense by the different par​ties to it, that sense is to prevail against either party in which he supposed the other un​derstood it, and when different constructions of a provision are otherwise equally proper, that is to be taken which is most favorable to the party in whose favor the provision was made.

§1865.    Construction--Notices in Writing

   A written notice, as well as every other writing, is to be construed according to the ordi​nary ac​cep​tation of its terms. Thus a notice to the drawers or endorsers of a bill of exchange or promis​sory note, that it has been protested for want of acceptance or payment, must be held to import that the same has been duly presented for acceptance or payment and the same refused, and that the holder looks for payment to the person to whom the notice is given.

§1866.  Construction in favor of natural right preferred

   When a statute or instrument is equally susceptible of two interpretations, one in favor of nat​u​ral right, and the other against it, the former is to be adopted.
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I.
COMMUNITY PROPERTY

A.
Origins/Background 



1.
Spanish Law imported into California through Mexico



2.
The system is more favorable to women then is the 

traditional common law system imported from England--and generally adopted in the U.S.

a.
It recognizes that earnings of either spouse during 

marriage were really the result of the efforts of both (again viewing and supporting the family as a pri​mary economic unit)

b.
It permitted Spanish daughters greater control over 
their inheritance



3.
California is one of eight states in the U.S. to have 



historically adopted a Community Property System




a.
Arizona




b.
California



c.
Idaho




d.
Louisiana



e.
Nevada




f.
New Mexico



g.
Texas; and




h.
Washington




i.
In 1986 Wisconsin also adopted a “marital property” 



system very much like the comm. prop. system

4.
N.B.  Although these states all have “community property” 

laws, there are sufficient variances between the laws of the various states so that if you practice in one of these states outside California, you should check the law to make such you understand the local rule.



5.
N.B.  Over time the property laws (especially relating the 

division of marital property in divorce) have tended to soften and have become much more favorable to wives than was his​torically the case--in part (I think) due to the influ​ence of community property laws. 


B.
General Rules


1.  
The general rules of Calif. Community Property Law are 


easily stated



a.
“Except as otherwise provided by statute, all property,

real or personal, wherever situated, ac​quired by a married person during the marriage while domiciled in this state is community prop​erty.”  §760 Calif. Fam. C.
b.
The principal exceptions to this rule are contained 
in §770 Calif. Fam. C. which defines separate 
property as:


(i)
All property owned by the person before 


marriage;


(ii)
All property acquired by the person after mar-


riage by gift, bequest, devise or descent; and


(iii)
The rents, issues and profits of the [foregoing] 


separate property.

c.
“Quasi-Community Property” is defined as all real  

or personal property, wherever situated, acquired . . . by either spouse while domiciled elsewhere which would have been community property if the spouse who acquired the property had been domiciled in this state at the time of its acquisition.

C.  
Incidental Rights

1.
One has total control over the management and disposition 

of separate property (see §770 [b] Calif. Fam C.)


2.
Management and control over community property are 

generally shared equally between the spouses--who stand in a fiduciary relationship to one another with respect to the same (see §1100-3 Calif. Fam C.) and who have present equal, undivided interests in the property.



3.
One has the absolute right to dispose of one’s separate prop- 

erty at death in any manner in which one wishes--and, absent a Will, the separate property will be split between the spouse and children (or other relatives) if one dies intestate


4.
A decedent only has the right to dispose of his/her one-half 

share of the community property owned with the decedent’s 

spouse in the event of death--and, absent a Will, one’s inter​est in community property will pass in its entirety to the dece​den​t’s spouse in the event of death.



5.
If the requisite formalities are met, spouses can modify 

their respective marital property rights by contract and own their assets and earnings in any manner they choose.  See Calif. Fam C §§1500 ff and Calif. Pro C. §§140 ff.

See also Estate of Gagnier (21 Cal.App.4th 124 1993) which says that independent representation per §142 P.C. is not re​quired where the requirements of §144 P.C. (the Court “finds that the waiver made a fair and reasonable dis​position of the rights of the surviving spouse, that the sur​viving spouse had adequate knowledge and there was no breach by the decedent of his or her duties under” the Family Code) are met

D.  
Significant Contexts



1.
Death


a. 
Tax Consequences (stepped-up basis)



b.
Determines the decedent’s rights of disposition



c.
Intestate Rights


2.
Divorce

3.
Control during marriage
4.
The apparent advantages of a couples holding their property as community at death can easily be outweighed by the dis​ad​vantages of losing formerly separate property in the event of divorce (and by the sometime disadvantages of giving up management control during marriage)

E.
Problems

1.
Although easily stated, the community property rules are 

often hard to apply.  Examples:



a.
Van Kamp/Pereira Rules re: profits of a separately 


owned business




(i)
Van Kamp (53 C.A. 17, 199 P. 885 [1921]) 

case held that a “reasonable salary” (which is community income) should be allocated to the owner and any other increase in the value of the business is separate



(ii)
Pereira (156 C. 1, 103 P. 488 [1909]) case held 

that a reasonable return on the original “in​vest​ment”--i.e., the value of the business at the time of marriage--(in Pereira : 7%) should be al​loc​a​ted to separate property and the bal​ance of the increase is community

(iii)
Both lines of cases are still followed--with some 

significant variations added over time

b.
Allocating retirement benefits in a divorce where some 

of the benefits accrued during marriage and some accrued before and after marriage--particularly difficult in situa​tions in which benefits are based on years of service 

and highest average salary

c.
Allocating stock options in a divorce where options 
granted during marriage but vested afterwards (and 
vice versa).  See Marriage of Walker 216 C.A. 3rd 
644, 265 C.R. 32 (1989). 

d.
Community contributions to Education and Train-
ing.
See Fam C §2641 (Wife helps husband through 
medical or law school and, after graduation, they get 
divorced--community reimbursed for expense/10 yrs.)
e.
Separate property contributions to Property Acquis-
itions.  See Fam C §2640 (Parent helps kids buy a 
house 

and then kids get divorced)

f.
Personal Injury awards--See Fam C §2603 
(Community 

until divorce and then can be made separate)

2.
Unusual situations

a.
Surcharge for misappropriation of funds (husband puts  

girlfriend on community property business payroll [as in Marriage of Czapar 232 C.A. 3rd 1308, 284 C.R. 41 {1991}] or buys presents/takes trips with girl​friend using community funds--wife entitled to reim​bursement for “her” half of squandered funds)

b.
Criminal charges can be brought against a spouse for 

wrongful destruction of community assets--as in Ka​han​ic case (196 C.A. 3rd 461, 241 C.R. 722 [1987] where wife was convicted for vandalizing a community prop​er​ty au​tomobile when she threw a bottle of beer through the car’s rear window when she found it parked in front of another woman’s residence.

With this as background, we’ll now go back to Wills and Trust and look at the impact of California’s community property laws on intes​tate succes​sion.

That impact is seen in two primary ways:


1.
Because surviving spouse’s have community property rights (that, pre- 

sumably include increased community assets in a longer mar​ri​age), there is not as much need in a community property state to provide “forced share” protection (like dower and curtesy) for the surviving spouse as there is in common law jurisdictions).

2.
There can be tremendous tax advantages to owning property as 

community property in the event of the death of one spouse.  Explain “stepped-up basis.”  See §1014 U.S. Internal Revenue Code.
INTESTACY IN THE OLD TESTAMENT

From Numbers 27:


The daughters of Zelophehad, of Manassite family--son of Hepher son of Gil​ead son of Machir son of Manasseh son of Joseph--came forward.  The names of the daughters were Mahlah, Noah, Hoglah, Milcah, and Tirzah.  They stood before Mo​ses, Eleazer the priest, the chieftains, and the whole ass​em​bly at the entrance of the Tent of Meeting and they said,  “Our father died in the wilderness.  He was not one of the faction, Korah’s faction, which banded to​gether against the LORD, but died for his own sin; and he has left no sons.  Let not our father’s name be lost to his clan just because he had no son!  Give us a holding among our father’s kins​men!”  


  Moses brought their case before the LORD.  And the LORD said to Moses,  “The plea of Zelophehad’s daughters is just: you should give them a hereditary hold​ing among their father’s kinsmen; transfer their father’s share to them.  

“Further, speak to the Israelite people as follows:  ‘If a man dies with​out leaving a son, you shall transfer his property to his daugh​ter.  If he has no daughter, you shall assign his property to his bro​thers.  If he has no broth​ers, you shall assign his property to his father’s brothers.  If his father had no brothers, you shall as​sign his property to his nearest relative in his own clan, and he shall inherit it.’  This shall be the law of procedure for the Israelites, in accordance with the LORD’s command to Moses.”

From Numbers 36:


The family heads in the clan of the descendants of Gilead son of Machir son of Manasseh, one of the Josephite clans, came forward and appealed to Moses and the chieftains, family heads of the Israelites.  They said, “The LORD com​manded my lord to assign the land to the Israelites as shares by lot, and my lord was fur​ther commanded by the LORD to assign the share of our kinsman Zelo​ph​e​had to his daughters.  Now, if they marry persons from another Is​raelite tribe, their share will be cut off from our ancestral portion and be added to the portion of the tribe into which they marry; thus our allotted portion will be diminished.  And even when the Israelites observe the jubilee, their share will be added to that of the tribe into which they marry, and their share will be cut off from the ances​tral portion of our tribe.” 


So Moses, at the LORD’s bidding, instructed the Israelites, saying:  “The plea of the Josephite tribe is just. This is what the LORD has com​man​d​ed concern​ing the daughters of Zelophehad:  They may marry anyone they wish, provided they marry into a clan of their father’s tribe.  No inheritance of the Israelites may pass over from one tribe to an​other, but the Israelites must remain bound each to the ancestral por​tion of his tribe.  Every daughter among the Is​raelite tribes who in​herits a share must marry someone from a clan of her fa​ther’s tribe, in order that every Israelite may keep his ancestral share.  Thus no inheritance shall pass over from one tribe to another, but the Israelite tribes shall remain bound each to its portion.”  


The daughters of Zelophehad did as the LORD had commanded Moses:  Mahlah, Tirzah, Hoglah, Milcah, and Noah, Zelophehad’s daughters, were mar​ried to sons of their uncles, marrying into clans of descendants of Ma​nas​seh son of Joseph; and so their share remained in the tribe of their father’s clan.  


These are the commandments and regulations that the LORD enjoined upon the Israelites, through Moses, on the steppes of Moab, at the Jordan near Jericho.

The Laws of Inheritance in the Old Testament


Old practice dictated that land was inherited through the male line only.  If a man died without sons, his brother was to marry the widow and her son would become the true heir.  Still, there would be cases when such procedure could not apply, and the law promulgated for the daughters of Zelophehad covers one such exception:  when there were no sons, nor sons who left off​spring, the women could inherit, but with the stipulation that they married within their own tribes (See Num. 36).  


Later Jewish law set down the order of inheritance in this manner:


Sons and their offspring;


Daughters and their offspring;


The father;


Brothers and offspring;


Sisters and their offspring;


The paternal grandfather;


Paternal uncles and their offspring;


Paternal sisters and their offspring;


The paternal great-grandfather, etc.


Furthermore, the husband was added as an heir, but the wife did not in​herit from the husband.  The first obligation incumbent on the estate was to provide for unmarried daughters.  The principle was: they must be supported even if the sons are thereby reduced to beggary.

INTESTACY PROBLEM

The Hues are divided into three primary races: the Reds, Blues and Yellows.  They live in a rigidly hierarchical society where class is determined by color.  The Reds are the “upper” wealth holding class, the Yellows are the “middle” managerial class and the Blues are the “lower” working class.  


Hues are family oriented and generally live as close-knit, extended fam​ilies.  The typical family consists of married opposite sex parents, their ancestors and de​scendants.  Committed, nonmarital relationships (of all gender mixes) are common and well tolerated.  Committed, nonmarital couples may legally adopt--regardless of gender mix.  


Hue reproductive technology is advanced and very expensive.  Because Reds consider pregnancy inconvenient and childbirth distasteful, their offspring are gen​erally conceived in Petrie dishes and gestate in hired, surrogate mothers (usually Blue).  Post-mortem conception is unusual, but not unknown.  


Abortion is legal, but rare.  Out-of-wedlock children are common.


Divorce and adoption are legal and common.  Remarriage after divorce is common.  


Interracial marriage is illegal.  As is inevitable, however, persons of Orange, Green and Purple color exist.  Such persons live in a legal limbo and are shunned by persons of “pure,” primary color.


Land ownership is considered the hallmark of wealth and is extremely con​cen​trated.  Land generally passes along maternal lines.


Hue government is relatively unobtrusive and supported exclusively by taxes levied on the transmission of wealth at death.


Although Hue law permits its citizens to devise their estates as they wish if they execute appropriate testamentary documents, due to a scarcity of law​yers few Hues take advantage of this right.  Most Hues therefore die without a Will.  


The Ministers of Justice and Wealth are not happy with the Hue’s current sys​tem of intestacy--which originated in feudal times and doesn’t reflect the re​alities of Hue society as it now exists.  They have, therefore, en​gaged you to de​velop a new system of intestate succession appropriate to mod​ern Hue society.


Submit your recommendations for a new Hue system of intestate succes​sion, keeping in mind that the revenues of the state are solely dependent upon es​cheats and death taxes. 
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As promised in the last issue of the California State Bar Estate Planning, Trust and Probate Law Section Quar​​terly, we here continue our examination of certain basic practice issues about which we may have become danger​ously com​placent.  The next column or two will re​view some funda​mentals of draft​ing--with particular em​phasis in this column on drafting sources, prefer​ences and styles.   


The impetus for this examination lies in the recent experience of Jon Gallo and Anne Hilker in teaching a course entitled  “What They Don’t Teach You In Form Books.”  In preparation for that class, Jon and Anne sur​veyed 100 selected members of the California and New York Bars, seeking informa​tion about the solu​tions those practitioners had devel​oped, and the forms they used, in dealing with a list of se​lected issues.  Their re​ported findings were fascinating.  First, a significant number of the lawyers surveyed flat out re​fused to divulge their forms!  Second, of the lawyers responding to the survey, virtually all ex​pressed anxiety about the forms they were using.  Finally, Jon and Anne found that the variety of “acceptable” so​lutions submitted to even rel​atively common problems was as​tound​ing.

Drafting Sources


The “form anxiety” uncovered by the Gallo/Hilker survey raises the ques​tion of how we go about obtaining and developing forms.  This process should be on​go​ing--starting passively in the forms used by our firm’s predecessors (or in a form book) and spurred on by a combination of client feedback, direct ex​perience with the forms and the need to solve new prob​lems.  Form develop​ment can also be facilitated by the periodic review of documents prepared by others and by an occasional review of our own documents by our peers.  


Over time, most of us build up our own unique li​brary of forms.  This task has been made much easier of late by the availability of computers.  Repet​itive use of our “own” forms has the advantages of: (i) increasing our familiar​ity with the forms used and (ii) permitting (indeed, even necessitating) an ongo​ing review of the forms.  If we recog​nize these advantages both consciously and conscien​tiously and attend to the dynamics of form development we can greatly increase both the qual​ity of our forms and our level of comfort in using them.  
Drafting Preferences 


Thankfully, neither clients nor attorneys are stamped out a common mold.  The variety of client needs and the ability of the attorneys called upon to handle those needs are almost in​finite.  The range of appropri​ate options available to “solve” a given client’s prob​lems is correspondingly great.  It is, therefore, diffi​cult to prescribe universal solutions to the drafting prob​lems faced by an estate plan​ning practitioner.  Each practi​tioner must develop his or her own preferences over time.  Thus:  

(a)  One practitioner may routinely have clients create Living Trusts to administer the client’s assets (both during the client’s life​time and after death), while another may simply have clients execute Wills and never es​tablish a Living Trust; or 

(b)  One practitioner may have virtually all clients incorporate Generation Skipping Transfer provisions (with or without subsequent Powers of Appointment) in their estate plans while another may hardly ever utilize such provisions.

(c)  Similarly, one practitioner may rou​tinely have clients grant Durable Powers of Attorney to spouses and chil​dren, while another finds such a prospect hor​ri​fying, or 

(d)  One practitioner may generally draft es​tate plans for his/her wealthy married clients so as to pay estate taxes upon the death of the first spouse, while another would never even suggest that “option” to such clients.


These differences in preference sometimes, at first glance, seem com​plet​ely incompatible.  Closer exam​ination of the circumstances giving rise to a practi​tion​er’s preferences, however, frequently reveals that the prefer​ences have devel​oped in re​sponse to the particular needs of the practi​tioner’s clientele (which client needs may vary radically form practi​tioner to practitioner).


Given the variety of trust and estate planning practices, and given the fact that each involves the use of some planning devices that are not appro​priate to oth​ers, one can see both that: (a) careful attention must be paid to the particular needs of a given client--so that appropriate solu​tions are developed for that cli​ent’s unique needs; and (b) great latitude should be given for diff​erences in ap​proach and prefer​ence in planning estates.

Drafting Styles

Just as practitioners’ preferences vary, so do practitioners’ styles.  There are some distinctly different ways of drafting docu​ments.  This column will dis​cuss four such styles, which for convenience sake can be de​scribed as: (i) Standard Drafting, (ii) Over​drafting, (iii) Minimal Drafting and (iv) Explicit Drafting. 


The most common style is probably best described as “Standard Draft​ing.”  

This is the style we see in stan​dard form books and the “style” that most of us use in the documents we pre​pare daily.  It is a style that is generally con​ser​vative, thor​ough and “safe.”   Over time--at the urging of both the public and such clear-think​ing academics as Ed Halbach--”Standard Drafting” has (slowly) gravitated to​ward the use of “plain English.”  As a consequence, Latin terms have been re​placed by their supposedly more comprehen​sible English renditions (e.g. “per stirpes” is now most often rendered as “by right of repre​sentation”) and elaborate legal formu​lae have been reduced in complexity.  With luck, this plain English trend will con​tinue.

   
The worst style is probably best described as “Overdrafting.”  This is a “kitchen-sink style” that tosses in a clause or section to deal with every problem the drafter thinks may arise with respect to any client, anywhere, ever.  Although an “Exemption Equivalent Trust with a Reverse Q-TIP Generation-Skipping Trans​fer sub-Trust containing a Limited Power of Appointment Option and a contin​gent re​mainder Charitable Remainder Unitrust” can be a won​der​ful device, it is not appro​priate for a young couple with little money and limited prospects.  This “style” gen​erally reflects either laziness (stemming from an unwillingness to fit the documents to the circumstances) or deep-seated insecurity on the part of the drafter.   


There is also a style afoot that can best be de​scribed as “Minimal Draft​ing.”  This style requires a bit of courage (unless it re​sults from simple igno​rance--in which case it is dan​ger​ous).  Minimal Drafting cuts documents to their very essence, and usually in​volves the sacrifice of clauses covering “stan​d​ard,” but remote, contin​gen​cies.  Minimal Drafting can be greatly aided by in​cor​porat​ing appropriate sta​tutes by reference.  Thus, while a Trust document pre​pared with Standard Drafting might require 5 to 10 single-spaced pages to set forth Trustee powers, a Trust document prepared with Minimal Drafting might seek to shorten the enumer​ation of such powers by reference to the appropriate statutes as follows:


“A.  The Trus​tee shall have such powers as may now or hereafter be​

con​ferred upon the Trustee by law--specifi​cally including (but not nec​es​sarily lim​ited to) the powers conferred by Sections 16220 et. seq. of the Calif​ornia Pro​bate Code.  The Trustee shall also have such further powers as may be nec​es​s​ary to enable the Trustee to admin​ister this Trust in a reas​on​able bus​i​ness-like manner in ac​cor​dance with the provisions and in​tentions of this Trust Agree​ment as a whole.


“B.  The Trustee may also, by written delegation, delegate any or all of the Trustee’s man​agement and/or invest​ment duties un​der this Trust Agree​ment (but not any of the Trustee’s powers to dis​tribute prop​erty to, or for the benefit of, persons other than the Trustor) to any of the Trustor’s is​sue for such period and upon such terms, as the Trustee may stipulate.”


The last drafting style to be discussed is best be described as “Explicit Drafting” (or “Savings Clauses”).  This “style” is probably better de​scribed as a technique than as a style.  It’s compatible with all of  the foregoing “styles” and can be an effective adjunct to any of them.  “Explicit Drafting” is appro​priate in those instances in which the drafter’s objectives are clear, but for some reason the precise means of achieving the objective is not clear.  Such sit​uations can arise in cases in which there is some uncertainty about applicable law (as cases in which the Internal Reve​nue Code is changed ef​fective 5 years before promul​gation of the regulations interpreting the change!).  In such cases, some margin of safety can be obtained by drafting a clause that explic​itly recites the objective combined with “severance lan​guage” invalidating those portions of the docu​ment sub​se​quently held to be incom​patible with the objec​tive sought.


The following are examples of “Explicit Drafting” clauses:


A.  A clause designed to support broad Spendthrift Provisions in a Trust might read:

NOTWITHSTANDING ANYTHING CON​TAINED HEREIN TO THE CON​TRARY, THE TRUSTEES SHALL NOT HAVE ANY POWERS OR AU​TH​ORITY HEREUNDER THAT WILL CAUSE THE FORE​GOING SPEND​THRIFT PROVISION TO LOSE THEIR STATUS AS SUCH WITHIN THE MEANING OF SECTIONS 15300  ET SEQ. OF THE CALIFORNIA PROBATE CODE AND SECTION 541 

(c)(2) OF THE U.S. BANKRUPTCY ACT.

or


B.  A clause designed to support the tax advantages of a Qualified Domes​tic 

Trust might read:

 NOTWITHSTANDING ANYTHING CON​TAINED HEREIN TO THE CON​TRARY, THE TRUSTEES SHALL NOT HAVE ANY POWERS OR AU​THORITY HEREUNDER THAT WILL CAUSE ANY PROP​ERTY PASSING TO THE TRUS​TEE FOR INCLUSION IN THE QUALI​FIED DOMESTIC TRUST TO LOSE ITS ABILITY TO QUAL​IFY FOR A MARITAL DE​DUC​TION IN ACCORDANCE WITH THE TERMS OF SECTION 2056 OF THE U.S. INTERNAL REVENUE CODE AND/OR ANY REGULATIONS PROM​UL​GA​TED THERE​UNDER--NOTWITH​STAN​DING THE FACT THAT THE SURVIVING TRUSTOR MAY NOT BE A UNITED STATES CITIZEN AT THE TIME OF DEATH OF THE FIRST TRUSTOR TO DIE.


In sum, by focusing both consciously and conscien​tiously on the man​ner in which we draft, we can increase both the quality of our forms and our level of com​fort in using them. 
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--”Boil*er*plate” (noun), First appeared 1897: (i) stan​dardized text; 

(ii)  formulaic or hackneyed language <bureaucratic > 


--”Term of art:” a word or expression that has a precise meaning in 

some uses or is peculiar to a science, art, profes​sion, or subject <legal>


--(From American On Line’s on-line version of the Miriam Webster Colle-

giate Dictionary)


This is the second of two articles re​viewing some funda​men​tals of draft​ing--with particular em​phasis in this column on “boiler​plate.”   

I.
General Introduction 


A compelling argument can be made that there is “no such thing as boiler​plate language” in an estate planning document.  Every clause, indeed every phrase, should have substantive mean​ing that furthers in some way the manner in which a client’s es​tate plan is implemented.  


Right!!! Tell that to the client who has just waded through 25 to 30 pages of legalese searching for the one clause that iden​tifies her children by name and tells in plain English ex​actly what each beneficiary will receive.  Like it or not, we do use “boilerplate” in preparing our documents--much of it con​taining terms of art (like “issue,” “by right of representa​tion” and “hypothecate”) that have lit​tle or no meaning to the layman.  We know that “children” and “issue” are very differ​ent terms.  We know that a Trustee’s power to invade trust princi​pal for his own 

 “health, education, maintenance and/or support” is safe, while a power to in​vade 

for “health, education, comfort, maintenance and/or support” can have dis​astrous 

tax conse​quences.  We know that bro​kerage house multi-purpose ac​counts (such as a Schwab One account, a Merrill, Lynch CMA account or a Dean Witter AAA ac​count) must usually be established as margin accounts--re​quiring appro​priate en​abling language in our Trust documents.  But clients don’t generally understand these sub​tleties and must, if they are willing, be educated about the meaning and importance of such clauses.


Through our use of “boilerplate,” we tend (consciously or uncon​sci​ously) to impose our will on clients.  Thus the very real differences in the “stan​dard” lan​g​uage we use in directing trust distributions, defining Trustee discretion and estab​l​ish​ing Trusts for minors--to name but a few--can make Trusts estab​lished by one prac​titioner perform substantially differently than those established by another.  


There are, in fact, myriad ways to put together an estate plan--all of which in​volve some “boilerplate.”  There is nothing inherently wrong with this reality.  Client’s pay for the exer​cise of our judgment.  We ascertain their needs and de​sires and help them achieve their objectives as best we can.  We must, how​ever, make sure that our judgment is informed and that it re​mains profes​sional and re​spon​sive to client needs.  As a consequence, we need to pe​riodically re​ex​amine our “boiler​plate” to make sure that it accom​plishes our (and, ultimately, our client’s) objec​tives.  “Good” boilerplate follows from the ongoing exercise of good judg​ment and should be appro​priate to each client’s unique circum​stan​ce.  “Bad” boiler​plate results from the rote incorpo​ration in our documents of clauses that may or may not 

be appro​priate under the circum​stances.  It often creeps in from habit.


What follows is an examination of the draft​ing of a few of those im​portant clauses we (and clients) typically think of as “boiler​plate.”

II.
Incorporation By Reference: Wills 

We often try to shorten Wills by incorporating into them other, ex​ter​nal doc​uments.  Thus, we may include Will clauses: (i) permit​ting client’s to write Letters disposing of personal effects, (ii) making be​quests to extrinsic Trusts [such as be​quests in “Pour-over Wills” to Living Trusts] or (iii) in​corpo​rating statutory Trusts [such as the Uniform Transfers to Minors Act] by refer​ence.  


Although such incorporation avoids repetition (and tends to reduce costs), care must be taken lest the incorporation inad​ver​tently fail.      


The General Rule (reflected in §6130 California Probate Code) pre​cludes incorporation of extrinsic documents in a Will unless the docu​ment in question is: (i) in existence when the Will is executed (ii) the Will refers to the document with suf​fi​cient particularity to be clearly identified and (iii) the Will reflects an intention to incorporate the document by ref​er​ence will fail.



1.  Letters disposing of personal effects


Drafting clauses disposing of a client’s personal ef​fects can be among the estate planner’s most aggravating tasks.  Such clauses can be lengthy, time con​suming and subject to fre​quent change.  Most of the aggra​vation involved in the drafting of such clauses could be easily short circuited by simply per​mit​ting the client to write a letter instructing his Personal Representative regarding the disposi​tion of such property.  


§ 2-513 of the Uniform Probate Code deals realis​tically with this knotty 

problem by permitting the disposition of Personal Effects through the use of an ex-​

trinsic writing.


§2-513  provides: Separate Writing Identifying Devise of Cert​ain Types of Tangible Personal Prop​erty.  Whether or not the provi​s​ions relating to holo​graphic Wills ap​ply, a Will may refer to a written state​ment or list to dis​pose of items of tangible per​sonal property not oth​er​wise specif​i​cally dis​posed of by the Will, other than money.  To be admissible un​der this section as evi​dence of the in​tended disposition, the writ​ing must be signed by the Testator and must describe the items and the de​visees with reasonable cer​tainty.  The writing may be referred to as one to be in existence at the time of the Testator’s death; it may be pre​pared before of after the exec​u​tion of the Will; it may be al​tered by the Testator af​ter its prepa​ration; and it may be a writ​ing that has no significance apart from its ef​fect on the disposi​tions made by the Will.


Unfortun​ately this provision has not yet been adopted  in Cal​if​ornia.  As a consequence, a Letter of Instructions gov​erning the dis​position of personal effects will not be effective in California unless the Letter is both writ​ten before the Will is executed and properly incorporated in the Will in ac​cord​ance with the standards of California Probate Code §6130.  If the Letter is written (or modi​fied) after the Will is executed, it cannot be a document “in ex​istence” at time of Will and can​not be found to have been properly incorpo​rated in the Will by ref​er​ence.


Accordingly, special care must be paid to clauses dealing with the dispo​si​tion of a Testator’s personal effects until that happy day when the legislature sees fit to adopt § 2-513 of the Uniform Probate Code.

2.  “Pour-over” Wills funding Subsequently Amended Trusts )



Attorneys customarily prepare “Pour-over” Wills when estab​lishing Living Trust for clients.  Such Wills act as safety nets, directing the distri​bution of any assets a client may own outside the Trust to the client’s Living Trust at death.  Such clauses could raise incorporation by reference problems un​der California Probate Code §6130 if the Trust is amended after execution of the Will unless the 

Will itself is also redone.


Fortunately, there is a statutory solution to this problem.  The Uniform Testamentary Additions to Trust Act [§6300 Calif​or​nia Probate Code §§6300 et seq.] creates an exception to §6130’s general incorporation by ref​erence rule.  § 6300 pro​vides in pertinent part that if the Will properly iden​ti​fies the Trust: 


“Unless the Testator’s Will pro​vides otherwise, the property so devised . . . (2) 

shall be administered and disposed of in accor​d​ance with the pro​vis​ions of the in​strument . . . setting forth the terms of the trust in​cluding any am​en​d​ments thereto made . . . after the ex​e​cu​tion of the Testator’s Will.”


Although §6300 saves Pour-over Wills that might otherwise violate §6130, at​torney’s must still exercise caution in draft​ing the pour-over clause to make sure the clause incorporates the Trust “as written at the time of the client’s de​mise.”  Many “standard” Form Books have Pour-over Wills incorporating the Trust “as it presently is writ​ten”--which clause would re​quire that all Trust amendments adopted after execution of the clien​t’s Last Will be ignored (and preclude the flexibility per​mitted by the Uniform Testamentary Additions to Trust Act).



3.  Statutory Trusts. 



a.  Uniform Transfer to Minor’s Act



Convenience and economy can be achieved in gifts to children through incorporation of the Uniform Transfer to Minors Act to gov​ern adminis​tration of such bequests.  Such gifts are, of course, permissible un​der California Probate Code §§ 6130 and 6300 et seq. so long as the statute is properly ref​erenced, as in the following sample clause:


“Should any bene​fi​ci​ary of my Will be un​der the age of twenty-five (25) at the 

time of my death, then such bene​fi​ci​a​ry’s share shall be paid over (pur​su​ant to Sec​tions 3900 et seq. of the Calif​or​nia Probate Code) to my Per​sonal Repre​sen​tative (or to said Rep​re​sentative’s nom​inee) to be held, ad​min​is​tered, and dis​tri​bu​​ted in FUR​THER TRUST by said person (who shall serve with​out bond) for said bene​fi​ci​ary’s benefit in accordance with the terms and pro​visions of the Califor​nia Uniform Trans​fers to Minors Act (CUTMA) as the same may then and from time to time there​after be in ef​fect; provided that fin​al dis​tri​bu​tion under the CUTMA Trusts shall be post​poned for each such bene​fi​ci​ary until his/her twenty-fifth (25th) birth​day.”


b.  Uniform Custodial Trust Act


The Uniform Code Commissioners have pro​mulgated another Uni​form Custodial Act, similar to the Uniform Transfers to Minors Act, per​mit​ting the es​tab​lish​ment of a statutory trust for an adult.  Unfor​tun​ately, that act has not been as widely adopted as the Uniform Transfers to Minors Act, but is available in a few states.  If and when the Act is adopted in California, it can be another excel​lent tool to use in draft​ing concise, economical documents. 

III.
Incorporation By Reference: Trusts

Although the issue is by no means settled, it appears that the strin​gent rules govern​ing the incorporation of extrin​sic documents by reference in Wills do not apply to the incorpo​ra​tion of such documents in Trusts. Cf. § 6130 (which by its terms only applies to “Wills.”)  


While facilitating Trust drafting, the relaxation of the “Incorpor​ation By Reference Rule” in the interpretation of Trusts poses yet another threat to the sanctity of “Testamentary Formality,” and further eases the burden on those who wish to contest a dispositive document.  See, e.g. California Probate Code §§ 5000 et seq.  While beyond the scope of this article, the subtle, cumulative im​pact of this relaxation in Testamentary Formality is worth not​ing--espe​cially in light of our ongoing switch from testa​men​tary to non-testa​mentary docu​ments as the fa​vored means of transmitting wealth at death. 

IV.
Trust Distributions

Since all Trusts must ultimately be distributed, a major focus in the cre​ation 

of Trusts must be the drafting of clauses dealing with Trust distri​butions.  Because the uses and purposes of Trusts seems limited only by the imagination of the client and her attorney, it is virtually impossible to cata​log all of the per​mu​tations available in drafting clauses concerning Trust distributions.   All we can really hope to accom​p​lish is the identification of the primary issues involved and the proposal of some so​lutions to the more common situations encountered.

  
Here, then, in outline form is a cata​log of some of the more common is​sues to be faced in drafting the distribu​tive pro​visions of a Trust.  It is in the drafting of the “boiler​plate” provi​sions designed to resolve these issue that the attorney is called upon to ex​ercise his/her most profound professional judg​ment.


1.  Identifying Trust beneficiaries


a.  Split Interests



i.   Multiple Beneficiary situations

(aa)  Sprinkling Trusts--where Trustee has power to “sprinkle” trust assets among a designated group of benefi​ciaries

(bb)  Life Tenancies--where one benefi​ciary receives in​come for life and an​other receives the re​main​der

ii.  Single Beneficiary situations--where distri​bution of some or all of the corpus is de​ferred



b.  Class gifts



i.   Define Class

     


ii.  Specify when class closes



c.  Contingent beneficiaries  must, of course, always be identified 


2.  Identifying Trust purposes

3.  Definition and distribution of income and principal

4.  Mandatory v. discretionary distributions
    
5.  Standards for discretionary distri​butions



a.  Standards governing Trustee discretion



i.   “Reasonable” Discretion

ii.  “Free, absolute and uncontrolled” discre​tion.  

Cf. statutes like §§16080 et seq. of the California 

Probate Code.(requiring that hold​ers of such broad discretion must still “act in ac​cor​d​ance with fidu​ci​ary principals and shall not act in bad faith or in dis​regard of the purposes of the trust.”) 

iii. “Good Faith” (with supplemental clauses exon​erating the Trustee for all acts except those involving “gross neg​li​gence” and/or “willful misconduct”)



b.  Standards guiding the exercise of the Trustee’s discretion



i.   “Health, education, maintenance and support”




ii.  “Comfort and welfare”




iii. “Necessary”




iv. “Desirable”




v.  Limitations 

aa.  “After taking into consideration all other re​sources then know by the Trustee to be available to the 

benefi​ciary”

bb.  “In the station in life to which the beneficiary has 
theretofore become ac​cus​tomed”  

vi. Definitions: Trust documents can provide guidance to the Trustee and the Courts by specif​ically de​fining the terms (such as “education,” “start in life” and even “health”) used to guide the exer​cise of the Trustee’s dis​cretion with respect to Trust distribu​tions. 


6.  Trustee selection

7.   Taxes 



a.  Allocable to trust beneficiaries



b.  Allocable to the Trust


All of the foregoing factors are interrelated.  The “solution” to any given is​sue will impact the “solution” to oth​ers.  Thus the Trustor’s desire to favor one bene​fi​ci​ary over another may influ​ence the extent of the Trus​tee’s discretion; and the extent of the Trustee’s discretion may, in turn, impact the selection of the Trustee.  None of these factors can be de​ter​mined in isolation.  All must be con​sid​ered together in or​der to create a workable Trust, reflective of the client’s wishes and needs. 

V.
Spendthrift Clauses


Spendthrift clauses are designed to both protect beneficia​ries from their cred​i​tors (See Scott v. Bank One Trust Co., 62 Ohio St. 3d 39, 577 N.E. 2d 1077 

[1991]) and to preclude beneficiaries from anticipating their interests.  Such 

clauses are generally upheld, on the theory that since the Trustor need not leave anything to any given benefi​ciary, if the Trustor does make a bequest the Trustor may limit the bequest in any way s/he chooses.  (See Broadway Bank v. Adams, 133 Mass. 170 [1882]).


Spendthrift clauses are specifically condoned by statute in most juris​dic​tions, including California (see §§15300 et seq. California Probate Code).  Such clauses are also condoned under the U.S. Bankruptcy Act (see 11 U.S.C. §541[c][2]) which pro​vides in pertinent part that:

“A restriction on the transfer of a beneficial in​terest of the debtor in a trust that is enfor​ce​able under ap​plic​able non​bankruptcy law is enforceable in a case un​der this title.”


Although generally condoned, there may be some public policy limi​tations placed on the use of spendthrift trusts.  Thus: (i) a Trustor may not use a spend​thrift trust to pro​tect the Trustor’s own assets from the Trustor’s own credi​tors  (Cf. California Probate Code §15304) and (ii) under certain cir​cumstances a Court may direct that payment of future discre​tion​ary distributions due a spend​thrift trust ben​eficiary be used to satisfy that beneficiary’s obliga​tions.  (Cf. California Probate Code §§15305 -7).


A sample “boilerplate” spendthrift clause follows:


“A.  No beneficiary of this Trust shall have any right to alienate, en​cum​ber, or 

hypothecate his or her interest in the princi​pal or in​come of the Trust in any manner; pro​vided, how​ever, that such transac​tions shall be permis​si​ble with the written consent of the Trustee, which con​sent may be given if the Trustee (in the exer​cise of the Trustee’s free and ab​solute discretion) de​ter​mines that such a trans​action would be beneficial to the re​spective beneficiary and not have a serious ad​verse ef​fect on the interest of any other ben​e​ficiary of the Trust.  The Trustee shall not be under any obliga​tion whatso​ever to consent to any such trans​ac​tion and need not justify any re​fusal to do so.


“The interest of any beneficiary in principal or in​come of the Trust shall not in any manner be subject to the claims of his or her cred​itors, liable to at​tach​ment, or execution, or to any other such pro​cesses of law, in​clu​ding bankrupt​cy proceedings; and, in the event that any creditor shall threaten or at​tempt to at​tach, garnishee or seques​trate any such inter​est, the Trus​tee--so long as said threat or ef​fort on the part of such creditor continues--shall, instead of paying the princi​pal or in​come due here​under to said benefic​iary, apply the same for his or her health, support, maintenance and/or education.


“B.  If, during the period when any beneficiary is en​ti​tled to re​ceive any payment hereunder, such benefi​ciary is--in the uncon​trolled judg​ment of the Trustees--men​tally or phys​ic​​ally incapaci​tated (irres​pective of whether legally so adju​d​icated), incarcerated, in​competent, placed un​der Conservatorship or in bank​ruptcy, the Trustees may apply any such pay​ments for the benefit of such bene​fic​iary rather than distributing the same to him/her di​rectly; and, in the event that such condi​tion shall (in the reason​able judgment of the Trustee) continue, the Trus​tee may, instead of pay​ing the principal or in​come due here​under to said bene​fi​c​​iary, ap​ply the same for his/her health, support, mainte​nance and/or ed​uca​tion until such time as such condition shall cease (if ever).  If the trust share held for such beneficiary has not yet been dis​tributed, then upon the death of the given bene​ficiary, the Trustee shall dis​tribute the then remaining balance of the trust share then held for the benefit of such bene​ficiary to such person(s) as would have re​ceived the given trust share had the Trustor sur​vived the given benefi​ciary and died on the date of the given beneficia​ry’s death.

“NOTWITHSTANDING ANYTHING CON​TAINED HEREIN TO THE CON​TRARY, THE TRUSTEES SHALL NOT HAVE ANY POWERS OR AU​TH​ORITY HEREUNDER THAT WILL CAUSE THE FOREGOING SPEND​THRIFT PROVISION TO LOSE THEIR STA​T​US AS SUCH WITHIN THE MEANING OF SEC​TIONS 15300  ET SEQ. OF THE CALIFORNIA PRO​BATE CODE AND SECTION 541 (c)(2) OF THE U.S. BANKRUPTCY ACT.”
VI.
“End of the World Provisions”

Although clients don’t like to think about it, the benefi​ciaries of their es​tates can die in unexpected order.  Thus it is important to provide for al​ternate and con​tingent beneficia​ries--to take in unusual circumstances.  In extreme cases, all of an given client’s principal beneficiaries could prede​cease the client.  In  such case, the client’s estate would pass by intes​tacy (and could, depending upon the jurisdiction, end up escheating to the State).  Careful draftsmanship thus re​quires an “End of the 

World” provision, de​signed to direct the distri​bution of a client’s estate in the event of such a catastrophe.


The response of clients to questions about such provi​sions vary widely.  One client (a psychiatrist no less!) broke down in tears when asked what she wished done with her estate in the event that her only daughter predeceased her--and flat out re​fused to even contemplate the situation.  Another became so en​thralled with the pros​pect that he ended up adding 10 pages to what would other​wise have been a simple 4 page Will detailing the dis​tribution of his modest es​tate to more than 100 charities in the virtually impossible event that all of his num​er​ous issue prede​ceased him!  


Humor, rather than dread, is more apt to elicit a response to this “ultimate beneficiary” question.  Thus, following the lead of perceptive col​league, I broach this painful subject with clients by asking them who they would like to take their estates in the unlikely event that their Thanksgiving Turkey explodes and “termi​nates” all of their nearest and dear​est in a single swoop.  Once that infor​mation is obtained, it can then be incorporated in “boilerplate” clauses like these:


Sample End of the World Provision: Explicit Alternate Beneficiaries

“If all of the Trustor’s issue die at any time during the pen​dency of this trust, then 

upon the death of the Trustor, the Trustor’s spouse or the death of the Trustor’s last sur​viv​ing issue (which​ever event shall last occur) the then re​maining assets of the trust es​tate (including any prop​erty pas​sing to the Trust as a result of the Trustor’s demise) shall be distributed as follows: [Followed by the names of ap​propriate family, friends and/or charity--again, with suf​ficient alternate and contingent benefi​ciaries so that the “ultimate bene​ficiary” is either an immortal institu​tion or a group so large and diverse as to make it virtually impos​sible for all to pre​decease the Trustor].” 


Sample End of the World Provision: Intestacy

“If all of the Trustors’ issue die at any time dur​ing the pen​dency of this Trust 

then upon the death of the sur​viving Trustor or the death of the Trustors’ last surviv​ing is​sue (which​ever event shall last occur) the then re​main​ing assets of the trust estate (including any property pas​sing to the Trust as a result of the surviving Trustor’s demise) shall be dis​tributed as follows: 



“1.  One-half (1/2) thereof to the persons who would have been Trustor JOHN DOE’s heirs-at-law, deter​mined in accord​ance with the California laws then in ef​fect with respect to the intes​tate succession of the prop​erty of a person who had never been married, had he died on the date this provision be​comes effec​tive; and



“2.  One-half (1/2) thereof to the persons who would have been Trustor JANE DOE’s heirs-at-law, de​ter​mined in accord​ance with the California laws then in ef​fect with respect to the intestate succession of the prop​erty of a person who had never been mar​ried, had she died on the date this provision be​comes effective.”

 
Note on use of this Clause:  This clause is appropriate only when: 

(i) the client understands and accepts to provis​ions of the speci​fied intes​tacy statutes and (ii) has a large enough family so as to as​sure that some will survive--even if the turkey explodes!  

VII.
Termination of Trusts


A well drafted Trust should itself govern termination of the Trust.  But when should the Trust terminate?  The drafter has number of alterna​tives:  



1.  At the end of a fixed term (measured by: a date certain [“this trust will termi​nate on December 31, 2008”] or the occurrence of a pre​deter​mined event [“the twenty-fifth birthday of the first of my grandchildren to reach that age”])?  



2.  At the discretion of the Trustee, as in the fol​lowing clause: 

“If at any time the Trustee determines that the Trustors’ son JOHN 

DOE, Jr. has straightened out his life to the point that he is both: (i) no longer ei​ther dependent upon, or abus​ing, drugs and/or alcohol and (ii) eco​n​om​ic​ally self-suffi​cient, and further determines that he has main​tained that state for a period of not less than two consecutive years, the Trustee may--in the exercise of the Trus​tee’s free and abso​lute dis​cre​tion--(but need not) term​inate this Trust for JOHN DOE, Jr.’s benefit and distribute the same, out​right and free of trust, to the Trus​tors’ said son.”



3.  At the discretion of the Trustor if the Trust is revo​cable.



In addition, a Trust may be terminated by statute: (i) Calif​or​nia Pro​bate Code §15403 permits termination of a Trust by all bene​ficiaries so long as such term​in​ation does not vio​late a “material pur​pose” of the Trust;” (ii) California Pro​bate Code §15404 permits ter​min​ation of a Trust by the Trustor and all ben​efi​ciaries under all circum​stances; (iii) California Pro​bate Code §15408 permits the Court to term​i​nate a Trust with “unecon​omically low” prin​cipal; (iv) California Probate Code §15409 permits the Court to termi​nate a Trust “if, ow​ing to circum​stances not known to the settlor . . ., the contin​uation of the trust . . . would defeat or sub​stan​tially impair the accomp​lish​ment of the pur​poses of the trust . . .;” and (v) Calif​ornia Pro​bate Code §§21200 et seq. re​quire termination of a Trust at the end of the Period of Perpetuities. 


Not only should the Trust specify when it terminates, a well drafted Trust should also specify how the Trust is to be distributed upon termi​na​tion.  Again, the drafter has options.  The Trust may be distributed: (i) in accordance with the ex​plicit terms of the Trust; (ii) at the discretion of the holder of a Power of Appointment; or (iii) if the Trust is vague on the sub​ject, “in a manner di​rected by the Court that conforms as nearly as possible to the intention of the settlor as expressed in the trust instrument.”  California Probate Code §15410.

VIII. Conclusion


In examining some of the drafting issues raised by the Incorporation By Reference doctrine and the need to deal with such is​sues as Trust Dis​tributions, Spendthrift Clauses, End of the World Provisions and Trusts Terminations we have seen that there are nu​merous “acceptable” solu​tions to each such problem.  Examination of every clause “typically” found in a Will or Trust would undoubt​edly reveal the same multitude of “acceptable” so​lu​tions to the problems ad​dressed by those other clauses as well.  


Because the universe of available drafting options is so vast, we must make life easier on ourselves (and more economical for our clients) by pre​select​ing from among these options those with which we feel the most com​fortable and be​lieve most likely to accomplish the stated objectives of our clients.  The options we select become “our” boilerplate and tend to be re​peated over time.  There is nothing in​herently wrong with this practice--so long as our judgment in making these selec​tions remains profes​sional, in​formed and appropriate to our specific clients.

What the Hell are ETHICS?

(And why should we worry about them?)

A first approximation by: MICHAEL C. FERGUSON
What the Hell are ETHICS?

(And why should we worry about them?)

A first approximation by: MICHAEL C. FERGUSON*

A few years back the graduate school of business at which I teach decided that it should include a unit on Ethics in its MBA cur​riculum.  After lengthy consid​eration the faculty opted to incor​porate the unit in my Business Law class.  This “solution” (reached in part, I think, because I was unable to attend the meet​ing!) al​lowed the school to con​form to the fashions of the day while at the same time avoid​ing having to sacrifice any “important” (i.e., marketing, fi​nance, strategic plan​ning, etc.) parts of the program.  Most of the fac​ulty was pleased to avoid teaching Ethics--although one mem​ber vehemently protested that en​trusting the unit to the Program’s only Lawyer was “like sending a fox to guard the hen house,” and an​other wondered aloud “What the hell are ethics, and why should we worry about them?”


Having been anointed the School’s resident ethi​cist, I endeavored to gain enough information about the subject to communicate some notion of Ethics to our students.  Realizing that far greater minds than mine had struggled with the issue for cen​turies, I naturally turned my attention to the many treatises written on the sub​ject.  After immersion in the writ​ings of the likes of Aristo​tle, Kant, St. Thomas Aquinas, Mill and Thoreau; and after strug​gling with various deontological, teleologi​cal, utili​tar​ian, relativistic and myriad other theories of Ethics, I ended up more con​fused than ever.  It seems that in the vast literature available on 

_______________

*B.A. 1965 University of California (Berkeley); J.D. 1968 University of California (Berkeley--Boalt Hall); Adjunct Professor of Business Adminis​tration, St. Mary’s College (Moraga, Calif.); Fellow, American College of Trust and Estate Counsel

the subject, many have prescribed systems of ethical behavior but few have ex​plained “Ethics” themselves.  The only thing these thinkers seemed to share was a common no​tion that Ethics in some way pertains to the ascertain​ment of rules of “correct” behavior.


  I left the literature survey and turned to beseeching friends and colleagues to shed some light on the nature of Ethics.  In​terest​ingly, it was one of my most pig​headed colleagues who inadvertently pro​voked the in-sight that proved pivotal in my under​stand​ing of Ethics.  During the course of our discus​sion this unwit​t​ing bene​factor stated cate​gorically that:

“Ethics and Law are the same.  By definition, behavior that is

le​gal is also ethical and behavior that is illegal is unethi​cal.” 

Stunned by this bold assertion, I observed that slavery had been legal in the United States until outlawed by the XIIIth Amendment in 1865 and asked inno​cently if my colleague believed that this meant that the own​ership of slaves in our country was also ethical prior to that date.  


The query ended our discussion, but left me pondering the broader ques​tion of the relationship between Law and Ethics--amused by the fact that slavery might turn out to be the key to unlocking my understanding of both.  How could some​thing legal (such as slav​ery in the pre-Civil War U.S.) be unethical?  Sim​ilar​ly, how could something ethical (such as I would consider abortion to have been in most states prior to the era of Roe v. Wade) be illegal?  As a re​sult of that discussion I gained absolute con​fidence that Law and Ethics were not syn​onymous.  I hadn’t a clue, how​ever, as to difference between the two.  


This line of thought quickly proved disquieting as I realized that--not​with​-

standing three years of Law school and another twenty years of practice--I had no 

clear idea as to what LAW was.  So, starting with what seemed like the relatively straightforward task of defining and un​der​standing “Ethics,” my problem had now com​pounded to include an at​tempt at understanding and defining “Law” as well.


The only solution seemed to lie in a return to basics.  It was time to gar​ner what little of these slippery subjects I knew for sure.  In thinking about the issues it seemed obvious that:


1.  “Ethics” and “Law” both involve rules of “correct” 




behavior;


2.  Different communities have different rules of “correct”  



behavior; and


3.  A rule of behavior accepted as “correct” within one 




com​mu​nity may be the antithesis of one accepted as 



“correct” in another.


Given these basic tenets (which I accepted on faith as the princi​ples upon which my understanding of Law and Ethics would have to rest), my attention shif​ted to trying to gain some understand​ing of the concept of “community.”  This led to a realization that “communities” are amorphous things.  A “com​mu​n​ity” can consist of as few as one (Socrates, Beckett, Sir Thomas More) or as many as all, de​pending simply on how one wishes to define the community.  Further, communities are not mu​tually exclusive--they over​lap.  Thus, one is a member of several com​mun​ities at the same time; some through formal consent and identifi​ca​​tion and oth​ers through accidents of geography, birth and happen​stance.  Each com​munity has its own rules of “correct” behavior, which influ​ence the ac​tions of its members (at least insofar as they operate within the par​ticular community).  Numer​ous examples abound.  All of us, for in​stance, are simultan​eously mem​bers of one or more of the following com​munities--to name but a few:


A.  Our families--both nuclear and procreative;


B.  Our religious sects;


C.  The geopolitical entities within which we reside (towns, cities, 


counties, states, nations);


D.  The business entities for which we work;


E.  Various circles of friends and acquaintances;


F.  Voluntary associations to which we belong (fraternal, social 


professional, charitable, etc.);


G.  Academic communities; and,


H.  Various ad hoc communities we may join for brief periods from 


time to time (such as tour groups, ad hoc athletic teams, etc.).


Each of these communities has rules of “correct” behavior--some explicit some implicit, but rules nevertheless.  Each of these communi​ties also have means of enforcing some (but not all!) of its rules and will mete out punishment for the viola​tion of its more important rules.  


While all communities seem to share the foregoing characteris​tics, that’s where similarities end.  Specific rules of “correct” behavior vary greatly from one community to another.  A rule of behavior deemed fun​damental within one com​munity (such as the Catholic church’s dictate that one should not remarry after di​vorce) can be more or less irrelevant in another (such as Hollywood).  Similarly, the means of en​forcing the rules of be​havior may vary tremendously from com​munity to commu​nity.  I tend, for example, to yell at my kids for violation of family rules, whereas my partner grounds his; one of our as​sociates fines her children; and an​other asso​ci​ate spanks his.  The State of California imprisons felons; the Cath​olic Church excom​muni​cates sin​ners; and businesses fire offend​ing employ​ees.


In trying to understand which rules of “correct” behav​ior are Law and which are Ethics, a clear distinction can be made be​tween rules that a commu​nity chooses to coercively en​force (by punish​ing violations) and those that the com​munity does not so enforce.  The former rules, which compel or prohibit (under penalty), are LAW; the latter, which encourage or dissuade (with or with​out penalty), are ETHICS.  


Assuming one accepts this dis​tinction it quickly becomes apparent that:



A.  Law is a subset of Ethics (being that set of its Ethics 





that a community chooses to coercively enforce);



B.  Rules which are LAW in one community may be “merely”  




ETHICS in an​other; and

C.  Rules which may be Ethics in a given community at one time 


and place, may become Law in that community at an​other 
time and place.


The relationship between Law and Ethics is like the relationship between squares and rectangles.  Just like all squares are rectangles (but not all rectangles are squares), all Laws are Ethics, but not all Ethics are Laws.  The notion of Ethics em​bodies a continuum on which various points have various names, de​pending on the view of the narrator.  Thus Lawyers concern themselves with Law, Priests talk of sin, Freudians dis​cuss superego, Anthropologists study taboo, Philosophers worry about morality and Sociologists measure values.  


All of these subjects are, fundamentally, aspects of the broader topic of Ethics.  Although fascinating, an in-depth look at the relationship be​tween these intercon​nected fields is beyond the scope of this essay.  We are concerned here only with the connection between Law and Ethics.    


Example of the differences between Law and Ethics are easily found. The Catholic church will punish its adherents for remarrying after di​vorce while the secu​lar State of California couldn’t care less if its citizens’ di​vorce and remarry.  Conse​quent​ly, the is​sue of di​vorce and remarriage may be seen as a matter of Law within the Catholic community while it is an issue of Ethics within the secular community of California.  Similarly, a rule that embodies a com​munity’s ethics at one time and place may become that com​muni​ty’s Law at an​other time and place.  Thus, prior to the adoption of the XII​Ith Amendment to the U.S. Constitu​tion the question of slavery (from a national per​spective) was an ethical issue whereas after slavery was abolished the right to own an​other per​son became an issue of Law.   And, prior to the Supreme Court’s deci​sion in Roe v. Wade, a woman who had an abortion in a state that prohi​b​i​ted such procedures en​gaged in an act that was clearly illegal; whereas the ques​tion of abor​tion in such states became (at least tem​porarily) one of Ethics subse​quent to that decision.  Rules can thus pop in and out of the Law subset of Ethics (i.e., that subset that a community chooses to coer​cively enforce) over time and depending on cir​cumstance. 


If one accepts this distinction between Law and Ethics, it becomes appar​ent that conflicts must arise between the rules of one community and those of an​other.  The task of resolving these conflicts is no easy matter, although there are rough (and varying) hierarchies that provide in specific cases that the rules of one community will supersede those of an​other.  To illustrate this point, families (a pervasive type of commun​ity) vary greatly in the means employed in punishing children.  Although the state allows a wide latitude in family en​forcement mech​anisms (toler​at​ing--I hope--my yelling, my partner’s grounding, our associate’s fining and our other asso​ciate’s spanking), there are limits be​yond which a fam​ily can​not go.  Burning errant children with cigarettes, beat​ing them to the point of injury or (perhaps) publicly humiliating them--as re​cently happened with a six year old whose mother draped him with a pig snout and made him sit on the fam​ily’s front porch with a sign pro​claiming him “A Pig”--all go beyond our State’s limits and will likely subject the perpe​tra​tor to criminal sanctions for child abuse.


Generally the more “powerful” (i.e., larger, wealthier, more vigilant) commu​nity will force its Laws on its “weaker” cohorts when the Laws/ Ethics of the weak​er community conflict.  There are, however, clear in​stances in which (as a mat​ter of Ethics) a powerful community will re​nounce its “right” to legislate (impose “Law”) in certain areas--as did the United States in adopting most of the Bill of Rights; and others in which (as a matter of disinterest* and/or eco​nomics) a power​ful comm​u​nity will simply ignore those “rights.”  


When I first went into practice, for example, I overheard a wonder​ful--but at the time puzzling--conversation at the Courthouse between a Deputy D.A. rep​re​senting the rural County of Tehama and one represent​ing the urban City of Berk​e​ley.  The D.A. from Tehama inquired as to the nature of the Berkeley D.A.’s bus​i​ness at the Courthouse, and was amazed to learn that he was there pros​ecuting a kid for shooting a Stop sign.  He allowed as how “all kids” shot road signs in Te​ha​ma County (“It’s a nor​mal part of growing up!”) and won​dered aloud why the Berke​ley D.A. was wasting his time on the case.  Where​upon the D.A. from Berke​ley in​quired as to the nature of the Tehama D.A.’s business at the Courthouse, and was

________________

* which may be a form of ethics

amazed to learn that he was there to retrieve a kid who had been arrested for smok​ing pot.  He allowed as how “all kids” smoked pot in Berke​ley (“It’s a normal part of growing up!”) and won​dered aloud why the Tehama D.A. was wasting his time on the case.

  
The State of California prohibits statewide both the shooting of Stop signs and the pos​session of marijuana.  It seems that the laws prohibiting the shooting of Stop signs are, however, rarely enforced in rural Tehama County--although rou​tinely enforced in the urban City of Berkeley; while the laws prohibiting the posses​sion of marijuana tend to be enforced more rigorously in Tehama than in Berkeley.  The differences in en​forcement reflect the ethics of the two com​muni​ties, the disin​terest of the State (a larger community of which the communities of Berkeley and Te​hama are parts) and economic decisions by both the Tehama and Berke​ley D.A.’s as to how they wish to allocate their limited law enforce​ment re​sources.  Should the State ever become seriously interested in the shooting of road signs in Tehama or the smoking of pot in Berkeley, there is little doubt that it could enforce its Laws in both locales.      


Since the more powerful community may coercively enforce its laws on sub​servient communities, the resolution of such conflicts is (given the defini​tions above) a matter of LAW--just as our Conflicts pro​fessors told us in Law School!!     


Having come this far, I was finally ready to define “Law” as:

The set of rules governing behavior within com​munities (including the 

means of enforcing those rule) and the rules gov​erning the interrela​tionship of the rules within the set.


The broader definition of “Ethics” followed: 

Rules suggesting correct behavior within a commun​ity--which the com-

munity may or may not enforce on its own mem​bers (and oth​ers).  Those rules which a commu​nity enforces are Law.


Lest this all seem circular, let us remember that the task at hand is defini​tional--trying to understand what ethics are.  The task is not sub​stantive--no ef​fort here is being made to understand what is ethical.  By developing an under​standing of the concept of Ethics, we may gain a tool for helping understand what is ethical, but will have no formula for doing so by rote.  


As noted earlier with regard to slavery, abortion and divorce, in a given con​text a particular rule--while always an Ethic--might or might not be a Law.  Change the context (as occurs with a change of community) and the char​acter​i​za​tion of the rule may change as well. Although at first glance this might seem to render ethics meaningless--by allowing a change in ethics with a “simple” change in community, on further exam​i​nation this proves not to be the case.  “Real life,” like the real world (as physicist have long known), involves friction.  Although theo​retically possible, it is not so easy to leave one com​m​unity to found or join an​other.  Several years ago, for example, my son pro​tested that he wasn’t allowed to watch a particu​lar television show that a friend of his could watch.  After listening to his complaint as long I could stand, I sug​gested he pack his bags and move in with his friend.  That way, I ex​plained, he could watch the program to his heart’s content.  After several thoughtful min​utes my son de​clined the invi​tation.  It turned out that his friend’s family re​quired the friend to finish any food he left at dinner--cold--the next morning before the friend was allowed his hot breakfast.  My son decided that cold din​ner before break​fast was worse than missing the program he had formerly coveted.  


The point of all this is that communities have ethical systems, which the mem​bers of the community must generally adopt in whole--they cannot pick and chose from the rules of the community those they wish to ignore and those to which they will adhere.  It’s an all or nothing proposition. My son could have hot breakfasts (and, one hopes, a bit more!) regardless of what he ate at dinner, but at the cost of the disputed TV program.  I’ve also read of wives returning to polyg​amous Mor​mon marriages--after having fled in rebellion against the in​sti​tution of polygamy--be​cause their yearning for the other values of their aban​doned comm​u​nity (family, friends, pace of life) eventually overcame their dis​taste (strong ‘tho it may be) for that aspect of the community that at first drove them away.


So, having traveled the path to this point, where are we?  Hopefully some light has been shed on the first question posed--”What the hell are ethics?”  The sec​ond question--”Why should we worry about them?”--is still pending.  The ans​wer follows, however, from: (i) a recognition that communities are dynamic and (ii) an understanding of the relationship between Law and Ethics.  Since Law--at least as here defined--is a subset of Ethics (being those ethics that a community chooses to coercively en​force), and since time and changes in cir​cumstance can change those Ethics a community enforces as Law, an under​standing of the rela​tion​ship between Law and Ethics will help explain when and why the violation of some rules will be punished while the violation of others will not.  


By way of example, a case can be made that the Law of Torts is the active area (in our legal system at least) in which Law and Ethics interact in a manner such as affects all of us on a daily basis.  In this field Ethics cross over the line into Law (in the guise of findings of “duty”) according to the changing whims and prejudices of the Courts and Juries.  Lawyers in particular need be con​cerned about this junc​ture between Law and Ethics as Bar Association “Rules of Conduct” proliferate.  Although the Rules themselves are most often described as “Cannons of Ethics” (implying, somehow, rules lawyers should follow), the Courts in malprac​tice actions are increasingly finding these to be rules lawyers must fol​low.  Care must thus be exercised in codifying professional “ethics,” lest the normative values suggested be​come the legal values compelled.  



That in itself should be a sufficient reason to “worry” about Ethics.
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I.  
Introduction

A.  The “ethical” issues and conflicts faced by legal practitioners vary

greatly from practice to practice.  Thus the nature of the ethical dilemmas commonly en​countered in the real world practice of law differ according to such variables as:

1.  One’s age and experience;

2.  The location and nature of one’s practice;

3.  The size of the community in which one practices;

4.  The size and nature of the firm in which one practices.

--paradoxically, the longer one has been in practice, the great-  

er tends to be his/her anxiety--probably as a result of see​ing over time the myriad variety of ways things can go wrong

--Also, there has been a sea change in the practice of law 

over the past 20 years--not all of it good.  Almost ev​ery lawyer I know think things were better in the “kinder, gentler” days of the ‘50’s and ‘60’s.

5.  Thus, estate planners in large, full service law firms have 

different worries about conflict issues than small firm practi​tioners. (E.g., must you disclose that your firm rep​re​sents in some way one or more corporate fiduc​ia​r​ies whose services your client might wish to utilize in connection with the client’s estate plan?) 

6.  Similarly, large firm planners tend to face more complex 

dilemmas about such issues as the present status of a “client” being currently represented by their firm (but with whom the planner may have had no contact for years) than do small firm practitioners.


C.  I will try to address a common issues in this unit, but you must 

keep in mind that I am a “small firm” practi​tion​er--having for the past twenty years conducted what amounts to a sole prac​tice in as​so​cia​tion with several other lawyers in what many politely describe as the “exotic” locate of Berkeley.  I there​fore have more personal ex​peri​ence with “small firm” is​sues than with “large firm” issues, which ex​per​ience will un​doub​t​edly skew this presentation.     


D.  This unit will, very briefly:



1.  Attempt to provide some understanding of the con-




cept of Ethics--See Article handed out

 

2.  Explore the relationship between Law and Ethics  (par-




ticularly the relationship between malpractice and Ethics)--See 



Article handed out



3.  Look at the concept of “community standards” as 




applied in legal malpractice cases; and



4.  Examine the current Rules of Professional Conduct relating 



to Conflicts of Interest 

II.  What are “Ethics”?


A.  See article immediately preceding


B.  Briefly distinguish between “ethics” and Rules of Professional 


Responsibility


C.  Briefly discuss and critique the bias of the current Rules of 



Professional Responsibility in California (“zealous advocate” v. 


“counselor” orientation of Rules)



 Overall Critique of the Rules--they seemed to have been influenced 

heavily by the litigation bar and tend to de​fine the lawyer’s role of that of a “zealous advocate” rather than that of a “counselor.” Thus the Rules tend to compel the zealous as​sertion of the client’s per​ceived position (almost no matter how inappropriate) rather than acting in the client’s best in​ter​ests (even if those interests appear to be antithet​i​cal to the stated wishes of the client)  

D.  Many of the so-called rules of “Ethics” are really rules regu​lating prac​tice--designed to accomplish ends far different than the “fair dealing” usually assumed to be a primary goal of ethical standards.  

1.  Thus it has been argued, that some of the first Rules of “Pro​fessional Ethics” (adopt​ed in Philadelphia at the turn of the cen​tury) were de​signed as much to “keep the bar clean and pure (at least by white, male, Protestant, upper class stan​d​ards)” and “to keep to a mini​mum the ad​miss​ion of...’Russian Jew boys’ who had come ‘up out of the gutter . . . following the methods their fathers had been using sell​ing shoe strings,’” as to as​sure fairness in dealing with clients.  (Margaret An​der​son, Alameda County Bar Assn. Newsletter Ethics column).  

2.  And it has also been argued that “the Rules are as much polit​i​cal (serving to protect lawyers from govern​mental reg​u​la​tion) as they are ethical (serving to protect the public).”  

3.  Arguably similar economic motivations underlie the “zeal​ous advocate” orientation of the pre​sent Rules of Pro​fessional Conduct (which, after all, tend to increase costs and the number of lawyers employed on a given case) 

III.
Determining What Is “Ethical”/General


A.  Intuition/Do What’s “Right” (“Smell” Test/”Gut Check”)



1.  There are probably a thousand ways to practice law 




“ethically” and “correctly”--just as anyone who 




has children must have come to realize that there 




are thousand of ways to raise children “correctly.”



2.  State my belief that the most deeply held values/ 




ethics are so deeply ingrained as to be almost 




unconscious--you just know that a particular 




action is right or wrong (this may be superego!)




a.  I could not, for example, imagine having to 






think much about whether or not it was 






proper to sleep with clients--it just seems 






absolutely wrong to me.  BUT the State 






Bar Comm. on Prof. Responsibility & Conduct 





just last year (1992) adopted a Rule of 







Prof​essional Responsibility that seems, by 






implication, to permit such relationships 






under certain circumstances!  See Cal. St. Bar 





Rule of Prof. Responsibility # 3-120.
3.  When you finish examining the subject of ethical behavior, you may well be able to find a rationalization for almost any type of behavior.  This shouldn’t give you the idea that ethics are relative--they are not.  There is generally a “right” thing to do in a given context and com​m​unity almost all of the time.--See article immediately preceding

a.   This follows from the fact that communities (of which the member of the State Bar form one) have systems of ethics, which individual members of the community must accept in toto--they cannot pick and choose





(i)  Example: Mormon woman who first fled from 





polygamous marriage and then returned





(ii)  Example: My son who rejected move out of house 




(to watch TV with friend) to avoid cold dinner 




before breakfast at friend’s house

IV.
Determining What is “Ethical?” / “Legal Ethics”


A.  Some think that the concept of “legal ethics” (like the ideas 



of “military intelligence” and “jumbo shrimp”) is an 



oxymoron--a self-canceling phrase 


B.  It has been observed that “legal ethics” have in the past been 


grounded on three general principals:



1.  Fairness to the public and clients


2.  Fairness to fellow attorneys


3.  Courtesy to the Courts


4.  This observation is underscored by the Black’s Law Dic-



tionary (Revised 4th Ed. 1968) definition of “legal 




ethics”:  “Usages and customs among members of the 



legal profession, involving their moral and professional 



duties toward one another, and toward clients, and 




toward the courts . . . . Kraushaar v. La Vin 42 N.Y.S. 2d 



857, 859, 181 Misc. 508.”




a.  Unfortunately the second of these bases of legal 




ethics (Fairness to fellow attorneys) has eroded 




over the past several years.  Cf. the way the various 




lawyers treated one another in the Simpson case and 




the recent MCLE offering entitled “Hardball 





Deposition Tactics”




b.  The Courts, however, have been fairly diligent 





about enforcing those rules relating to courtesy 




to the Courts

AND



c.  Consumers (and others) have been fairly aggressive 





of late in asserting and codifying those legal ethics 




that are grounded on the principal of fairness to 




Clients and the General Public





(i)  The Courts, for example, have successively:






(aa)  Abolished minimum fee schedules. 




        


Goldfarb v. Va. State Bar 421 U.S. 773







(1975)






(bb)
Abolished prohibitions on advertising 







Bates v. State Bar 433 U.S. 350 (1977) 






and Peel case





(cc)
Relaxed barriers to malpractice actions





(ii)  The State Bar seems to have abandoned its vigil-





ance in policing the unauthorized practice of 





law, and prosecutors don’t seem to have the 






inclination or resources to pursue such cases 





either





(iii)   The explosion in the lawyer population has 






increased competition and (theoretically) 






provided better options for clients and the 






public

V.
Specific Ethical Rules for Estate Planners

A.  Relevant Legal Ethics are codified in a number of places, 



most significantly for California practitioners in:



1.  California Rules of Professional Conduct--in handouts



2.  The California Business & Professions Code at §§ 6000 ff 



--particularly § 6068 B. & . Code



3.  Model Rules of Professional Responsibility, published 



by the American Bar Association



4.  ACTEC’s Guidelines For Estate Planners and Commen-



taries on the Model Rules of Prof. Responsibility 




(from an estate planning/administration viewpoint)



5.  The American Law Institutes upcoming Restatement 




of Laws Governing Lawyers


6.  Although of interest, these Codes of Conduct are not partic-



ularly helpful to estate planners per se--they tend to 



focus on general rules of practice and contain few rules 



relating specifically to our field



7.  Other Sources of Information:




a.  The Committee on Professional Responsibility and 




Conduct of the California State Bar (which pub-




lishes the CALIFORNIA COMPENDIUM ON 




PROFESSIONAL RESPONSIBILITY) 




b.  State and Local Bar Assn. Ethics Committees


B.  Obvious “No-No’s”



1.  Don’t steal



2.  Don’t co-mingle assets 



3.  Don’t represent clearly adverse parties



4.  Don’t abandon clients



5.  Don’t reveal client confidences



6.  Don’t take a case if you can’t or won’t do the work



7.  Don’t knowingly suborn perjury or tolerate fraud



8.  Don’t self-deal



9.  Make all required Court appearances



10.  Return your phone calls

C.   The California Rules of Professional Conduct are (of course) of 


particular interest to us because they are the California 



rules that govern our practice.



1.  The Rules were substantially revised effective May, 1989, 



(and last “updated” in September, 1992)



2.  Overall Critique of the Rules (again)--they tend to de​fine the lawyer’s role of that of a “zealous advocate” rather than that of a “counselor.”  

The Rules have placed far too much emphasis on advocacy and, happily, are beginning to come under fire.  Office practitioners (estate planners and busi​ness lawyers) have criticized the Rules almost from the be​ginning.  Now Fam​ily Lawyers are upset with them too (because of the gunslingers who won’t med​i​ate); as are Entertain​ment Lawyers (because their practices are based on dealmaking between those with conflicting interests   



3.  Dangers of the Rules--the Rules of conduct may well be 



interpreted as Rules of LAW, compelling (rather than 



suggesting) the described conduct.  See Mirabito v. 



Liccardo 4 Cal. App. 4th 41 (1992), and its antece-



dents (cited in the case).  This, notwithstanding, the 



Rules’ disclaimers that:




a.  “These rules are not intended to create new civil 




causes of action.  Nothing in these rules shall be 




deemed to create, augment, diminish, or elimin-




ate any substantive legal duty of lawyers or the 




non-disciplinary consequences of violating such a 




duty.”  (Rule 1-100 [A])

AND



b.  “The fact that a member has engaged in conduct 





that may be contrary to these rules does not 





automatically give rise to a civil cause of action.”  




(Discussion to rule 1-100)



4.  Of particular relevance to estate planners is the Rule 





relating to: Conflicts of Interest .  See Rule 3-310 





(especially subsection [C] [1] and the discussion of the 




Rule), which provides in pertinent part that:





“A member shall not, without the informed 





 written consent of each client:






“(C) (1) Accept representation of more than 

one client in a matter in which the inter​ests of the clients potentially conflict . . .”  (Emphasis added).




(b)  Note that the requirement of written consent is new 





as of the September, 1992, amendments to the 





Rules.




(c)  In the Discussion of the Rule, the Committee states that

it is a conflict of interest for an attorney to rep​re​sent mul​tiple parties in a single transaction.  It then goes on to give as an example of such repre​sen​tation “the preparation of. . .joint or recip​rocal  wills for a husband and wife. . . .”




(d)  “Potential” Conflicts come up frequently in an estate 

in an estate planning practice.  The most com​mon con​flict situations include providing rep​re​senta​tion:

(i)   To a Husband and Wife

(ii)  In Multigenerational (“Dynastic”) estate 
planning situations

(iii) Estate planning for co-owners of closely 
held 
business enterprises

(iv) Estate/Incompetency planning for elderly 
and/or mentally disabled clients

(v)  Planning for the benefit of the referrer

(vi) Planning for the benefit of other clients (such 
as preparing estate plans naming corporate 
fiduciaries who are also clients 
of the firm)

(vii) Representing interests adverse (or poten-
tially adverse) to a present or former client 
(such as continuing to represent one or 
both former spouses after a divorce)

(viii) Representing a fiduciary--especially (as is often the case) when the fiduciary is acting for the benefit of a family whose member you have represented in the past 


(e)  Note that H/W rep turns out to be relatively 

easy and accepted by clients.

(f)  The H/W Joint Representation issues are:

(i)  Confidentiality--a really tough issue if one spouse

later contacts you to: (i) unilaterally change a common plan or (ii) reveal hidden in​forma​tion [like the exis​tence of an illegit​i​mate child, a lover, etc.] or (iii) seek protec​tion of community assets while simultan​e​ously seeking public benefits for the other spouse






--See § 6068 (e) B & P Code (“To main-






tain inviolate the confidence, and 






at every peril to himself or her-







self to preserve the secrets, of 







his or her client.”)  





(ii)
Disparate Property Rights




(iii)
Different distributive desires




(iv)
Possibility of Divorce--but see 






  
§§6122 and 6226 Cal. Prob Code





(v)
Possibility of Remarriage after Death 





  
(and the “Ms. Slick”  problem)





(vi)
Possibility that one spouse may become 






mentally disabled in the future (Alzheimer’s 






disease) 
  

Conflicts Waivers can be especially helpful re: con​fidentiality issues and possible conflicts in the event of disability.

 (g)  The tougher conflicts cases come up in the context of deal-

ing with (i) multigenerational rep​re​sen​ta​tion (ii) repre​senting elderly (and poten​tially incompe​tent) clients and (iii) representing fiduciaries





--Cite the results of my unscientific surveys 

on the subject: only 10%-15% of the es​tate planners I polled seemed to be com​plying with the rule as a related to the represen​ta​tion of a married couple in 1990--although it ap​pears from my equally unscien​tific surveys this year that figure has now  gone up con​sider​ably.  However, there seems to be al​most no compliance with the Rule as it re​lates to Multigenera​tional planning.





(i)   Re: elderly clients: Of fundamental import-





ance is the identification of one’s conception 





of his/her role in the representation:

--Do you conceive of yourself as the “zealous 


advocate” of the clients expressed interests--

 
whatever the client may articu​late them to be, 




or
--Do you conceive of yourself as needed to 


work in the “best interests” of your client-


even ‘tho those interests may con​flict 
with 


the client’s articulated goals

--The mechanistic approach (practically dictated 


by the current Rules of Profes​sional Con

duct) 
requires the lawyer to be the zealous 


advocate of his/her elderly client’s articu-


lated (or projected!) wish​es.  Unfortunately, 


this approach is prob​ably the safest given the 


current Rules of Professional Conduct--


although it is not always the “best” (for emo-


tional, economic and just plain “fairness” 


rea​sons)

--A more humanistic approach, however, would  

seem to allow the attorney more lati​tude in seeking to obtain re​sults in the best in​terests of the client.  The classic exam​ples of the dif​ferences be​tween these ap​p​roaches are found in the area of Conserva​tor​ships--where con​flict and con​fidentiality issues abound.  The ABA’s Model Rules tend to support this ap​proach.  See Model Rule 1.14 which allows a lawyer to “take protec​tive ac​tion with re​spect to a client . . . when [but only  when] the lawyer be​lieves that the client cannot ade​quate​ly act in the client’s own interest.” 

--This issue raises the whole question of the   
propriety of paternalism in a law​yer’s 
approach to client problems.  I (and I think 
many older attorneys) approve. 





(ii)   Re: Multigenerational (or Dynastic) estate planning:

--what to do with: (i) the dad who tells you to draw 

a Will for his daughter that excludes her “worth​less” husband or (ii) the parent who wants to make an exempt “gift” to an adult child con​di​tioned upon the child’s immediately putting the money into a long-term trust for the parent’s own benefit on terms to be set by the parent or (iii) the child who wants a Will for an aged parent cutting out issue of a pre- de​ceased sibling--who “lived with the fam​ily after the sib​ling’s demise” or (iv) the child who wants you to prepare a Will disposing of a fu​ture inheritance in a manner in​consistent with the expressed expectation of the parent (also your client!) who is going to leave the in​heri​tance to the child

--Give example of our former baby-sitter who 

inherited $500,000 at age 21 and whose mom sent her in to do estate planning 


(iii) Re: representing fiduciaries:  Discussed later in 

section on “Who is the client?”

(h)  The easiest solution in all of these conflicts cases is to obtain 

a written waiver from all parties involved.  It is, however, hard to know what kind of a waiver will do.  The waiv​er must be obtained after “in​formed consent.” It’s not clear how far you must go to make sure you are getting such consent.  From an extreme  point of view you eit​her should​n’t repre​sent both a husband and wife or should tell them to obtain inde​pendent representation re​gard​ing the waiver!  How far must this go?  I doubt a boiler​plate waiver, routinely signed by married clients at or before the initial inter​view, without any in-depth ex​planation or discussion will hold up.  It is probably best to send out a cus​tomized letter to clients after the initial in​ter​view.



6.  Other  Rules of relevance to estate planners/administrators




a.  Competence Rule 3-110 (Cf. Model Rule 1.1)





(i)   Must know, or be willing to learn, the law  





in the area of relevance to the client





(ii)  Could cross-cultural differences disqualify 

you. Cite my experience with older Asian clients--many of whom (much to the dis​tress of their younger children) wish to distribute their estates by primogeniture




b.  Diligence Rule 3-110 (B) (Cf. Model Rule 1.3: “A 

lawyer shall act with reasonable diligence and promptness when representing a client”)




c.  Communication Rule 3-500 (Cf. Model Rule 1.4)




d.  Fees  Rule 4-200



e.  Advertising Rule 1-400

(i)   Communications seeking professional employ​ment primarily for pecuniary gain transmitted by mail or equivalent means must be clearly marked on the outside of the enve​lope as an “‘Advertisement,’ ‘Newsletter’ or similar identifi​cation”--Standard 5 following Rule 1-400





(ii)  The rules governing the advertisement of one-

self as a “certified specialist” are complex and in a state of flux.  It will probably soon be re​quired that any advertisement holding one out as a “certified specialist” must: (i) identify the organi​zation that has certified the person as a specialist and (ii) reflect certification by an or​ganization that has itself been certified by the State Bar to certify specialists. 




f.  Abandonment/Termination of Employment.  Rule3-700.





--One can face nasty questions relating to Abandon-




ment vs. the right to say “No” vs. the right to 




terminate a client 




g. Self-dealing in dealings with clients (e.g., business dealings

with clients, Testamentary gifts left the lawyer drafting the Will). Rule 3-300, as re​cently “enhanced” by the enact​ment of A.B. 21 (Cf. Model Rule 1.8)

--Note: these Rules have been greatly expanded by the

recently enacted AB 21 (which was passed as a result of the pub​licity given the as​tounding acts of self-dealing by a single Orange County pro​bate at​torney in 1992).




h.  Practical Impact of AB 21 (Cal. Prob Code 





§§21350 et seq./Quick and Dirty Overview 





(with no attention to fine details)--





(i)   A.B. 21 was a political response to a specific, but well 

publicized, problem.  Although the tone of the legis​lation is somewhat offensive (with a large dollop of lawyer bashing un​derlying the act), the actual legis​lation really isn’t all that bad once understood.





(ii)  A.B. 21 does four things

1.   Defines the relationships of Guardian/ 

Ward and Conservator/Conservatee  as fidu​ciary relationships “governed by the law of trusts” (amended §2101 P.C.)






2.  Prohibits dual compensation for both 

fiduciary and legal services to attorney/ fid​u​ciary and certain specified related persons

--with certain exceptions (new §2645 P.C. re: Guard/Cons.; amended §10804 P.C. re: Pers. Reps; new  §15687 P.C. re: Trustees)






3.  Voids donative transfers to a person who 

drafts, transcribes or causes to be drafted or transcribed an instrument making a do​native transfer to disqual​i​fied persons--with certain exceptions (new Part 3.5 com​menc​ing with §21350 P.C.)






4.  Creates rebuttable presumption that 

sole Trustee who is a “disqual​ified per​son” (new §21350 P.C.) shall be removed (new §15642 [b][6] P.C.)





(iii) A.B. 21 is additive to prior law, and does not 

replace it.  So gifts that pass A.B. 21 re​quire-ments, my still be found invalid on old grounds, including fraud, duress and undue influence 





(iv) Most Significantly: A.B. 21 codifies in extreme and 

extended form the rule that “Disqualified Persons” may not receive donative transfers and broadly defines “Disqualified Persons” as persons who “draft, transcribe, or cause to be drafted or tran​s​cribed ‘instruments’ mak​ing prohibited trans​fers” as well as persons “related by blood or mar​riage to, or who co​habit with, or are em​ployees of” the forego​ing disqualified persons

--Voyeurs can have a field day inquiring into 

the relationship of their colleagues and their staffs in the interest of identifying unantici​pated disqualifying relationships!

--Voyeurs can also have a field day defining

“cohabitation”

(v)  There is now de minimis exception to this rule--permitting transfer of up to $3,000 worth of items to the disqualified person





(vi) BUT rule is not absolute, there are two major outs

--Relationship exemptions (which allow Disqualified 

Persons to revive donative trans​fers from cohab​itants or those within 3 de​grees of kinship)






--Independent Attorney Certificate (per §21351 





[b] P.C.)





(vii) Sole Trustee Rule: entirely new BUT allows Disqual- 

ified Person to act a sole Trustee with Court Approval






--N.B.: The new rule may provide a conven-

ient excuse for attorneys reluctant to take on Trustee responsibilities





(viii)There is really no significant change in the rules regard- 

ing an attorney’s serving as Personal Representative under a Will drafted by the Attorney






--A.B. 21 specifically prohibits clauses in such Wills 

authorizing the attorney to re​ceive both an Exec​utor and an Attorn​ey’s fee--but there were strong argu​ments that such clauses vio​lated public policy anyway






--Attorney/P.R. may still hire the Attorney’s 

firm to perform legal services for the es​tate--so long as the standard “No fee shar​ing” Agreement is filed with the  Court (Parker Estate)





(ix) The rules codified in A.B. 21 re: dual compensation

in Guardianship/Conservatorship/ Trust sit​ua​tions are new--but not particu​larly offensive.  






--Probate Code and Local Rules generally require 

Court approval of fees for both Fiduciary and Attorney in Guardianship and Conservatorship situations

(x)  Rules re: compensation in Trust situations are tolerable

--Can pay with 30 day prior notice to bene-

ficiaries if no objections

--Can pay with Court Order

--Make sense in light of fact that Trusts (unlike 

Estates/Guardianships/Conservatorships) are not necessarily subject to Court supervi​sion-- and therefore more subject to abuse 

 
D.  Hot topic in related field of Estate Administration:  Who is the client? 


1.  In estates:  The Fiduciary?  The beneficiaries?  The estate?




a.  Louis Brandeis once purportedly responded to a query 

from the Bench as to whom he represented in some litigation: “Your Honor, I represent the sit​uation.”  




b.  I agree--I would prefer, if possible, to identify myself as the  

attorney for the “Decedent’s Estate,” and in fact did so for a while--then if conflicts arose I could direct the con​tend​ing parties to other, inde​pendent counsel and con​tinue to represent the neutral estate.





--As L.A. County’s former Probate Commissioner John 

Goddard notes, however, in 1 California Probate Practice 3rd Ed. § 3:  “There is no such officer as ‘attorney for the estate,’ he is simply the at​torney for the representative.”  [Citing Est. of Kruger, 143 C. 141, 145 (1904)].  

c.  The law, alas seems to reject this position saying that the   

attorney for an estate must represent the Per​son​al Rep​re​sentative in his/her Rep​resen​tative capa​city and ap​parently must refer the person out if he/she has problems with the estate (or any beneficiary of the same) in his/her capacity as a beneficiary of the estate

--Thus two siblings who are Co-Executors and sole bene-  

ficiaries of a parent’s estate could--if they have con​flict--conceivably, need six at​torneys to repre​sent them.  One each to rep​resent them as Executors for the “routine” administration of the estate; one each to rep​resent them as beneficiaries of the estate; and one each as special litiga​tion counsel to repre​sent them with re​s​pect to the reso​lution of conflict they may have with respect to the administration of the estate. 




d. This position (that the attorney must necessarily represent

the fiduciary) raises diffi​cult and vexing questions--ques​tions that are among the most controversial fac​ing attor​neys engaged in estate admin​is​tra​tion today

  
At a recent ACTEC meeting (in N.Y. last 8/93) the Profess​ional Standards Com​mittee discussed the question of the oblig​ations (if any) that the attorney for a fiduciary has to the ben​e​ficiar​ies of the estate.  Excerpts from the min​utes of that meeting follow:


The issues all re​vol​ved around the questions of: (i) whether the lawyer for the fidu​ciary owes any duties to the beneficiaries of the es​tate and, if so, (ii) what those duties might be.  



Duty to Communicate with Beneficiaries 

   There is much debate regarding the “duties,” if any, the attor​ney owes the beneficiaries.  Some hold that: 


... the lawyer for the fiduciary should in​form the benefi​ciar​ies that the lawyer has been retained by the fiduciary . . . and that the fiduciary is the lawyer’s client; that while the fid​uciary and the lawyer will, from time-to-time provide information to the bene​fi​ciaries regarding the fiduciary estate, the lawyer does not rep​resent them; and that the beneficiaries may wish to re​tain in​depen​dent counsel to rep​resent their interests.

   This view holds that the lawyer for the fid​u​ci​ary has few (if any) af​firm​ative duties to estate beneficiaries and assumes both that: (i)  the fiduciary is res​pon​sible for communicating with beneficiaries and (ii) that the lawyer’s duty is to advise the fiduciary--not the bene​fi​ciaries.  

   Critics of this position observe that the duty to advise the fiduciary probably creates a derivative duty to beneficiaries.


Other argue in favor of finding greater lawyer duties to ben​efi​c​iaries--noting that estates are inten​ded to ben​efit bene​fic​iaries (rather than fiduciaries) and sug​gesting that the ben​e​ficiaries (rather than the fidu​ci​ary) were the law​yer’s “real” clients.  They observe that the fiduciary’s lawyer has of​ten rep​resented the family of the benefi​c​ia​r​ies for a long time pri​or to the es​tab​lish​ment of the estate and oft times “inherits” the fiduc​iary with the es​tate.  In such cases the law​yer’s loyalty tends to lie more with the beneficia​ries than the fidu​ciary and, as a practi​cal matter, the lawyer tends to continue to repre​sent the beneficiaries--especially where there is a corporate fidu​ciary not normally represented by the at​torney.  


This position raises the difficult conflicts question of whether a lawyer can/should represent a fiduciary in cases where the lawyer has formerly rep​resented the beneficiaries (or their family).

    In considering a lawyers “duty” to beneficiaries, MAL​COLM MOORE distinguished between a lawyer’s duty to provide un​solicited informa​tion to beneficiaries and the lawyer’s duty to respond to spe​cific questions from beneficiaries.  Examples of “unso​lic​ited informa​tion” a law​yer might provide a benefi​ciary include: (i) in​forming bene​ficiary’s of their right to disclaim and (ii) informing bene​ficiaries of any dis​cretionary (with the fidu​ciary) rights they might have in the es​tate.  He opined that when asked a di​rect ques​tion, the lawyer has an obli​ga​​tion to respond fully to the question or advise the ben​e​fic​iary to obtain indepen​dent coun​sel on the ques​tion.  He noted that the lawyer’s “duty” to provide unso​licited infor​mation was more compli​cated.


One of the toughest current issue facing estate ad​minis​tration attorneys relates to the Attorney’s Duty to Advise Beneficiaries of Fiduciary Mal​fea​sance



MALCOLM MOORE noted that the ABA Special Comm​ittee on Pro​fess​ion​al Responsibility is taking the pos​ition that the lawyer for the fid​uciary may if he/she so chooses re​port fiduciary malfeasance to beneficiaries.  Although this pos​i​tion is consis​tent with that taken in many states, other jurisdictions (notably Califor​nia) currently pro​hibit such disclosures (on the theory that the lawyer repre​sents the fidu​ci​ary alone and the law​yer’s “duty of loyalty” to the fidu​ci​ary/cli​ent precludes such dis​clo​sure).  In jurisdictions prohibiting dis​clo​sure, the fiduciary’s lawyer has the delicate (if not impossible) task of extricating him/her​self from the situation without either: (i) parti​ci​pating in the mal​fea​sance or (ii) violating the lawyer’s confi​dentiality obliga​tions to the fiduciary client.



Summary 

   ED BENJAMIN observed that in the “real world” of mal​prac​tice settlements, fiduciary’s lawyers have af​firmative duties to estate ben​efi​ciaries--par​ticu​larly in cases where the lawyer “represents” a cor​po​rate fiduciary who is ad​ministering assets for benefi​ciaries who have been clients of the lawyer in the past (or for whose ben​efit an​other of the lawyer’s clients put the as​sets in trust).  

   MALCOLM MOORE noted that the cases dealing with the duty of a fiduciary’s lawyer to estate beneficia​ries are “very loose” and in​con​sis​tent.  This law is evolv​ing as lawyers and Court’s struggle to de​fine ap​propriate stan​d​ards of practice.  This process requires the identifi​cation and articulation of the du​ties--both “af​firmative” [e.g., disclose fiduciary malfea​sance to bene​ficia​ries] and “neg​ative” [e.g., don’t engage in self-dealing with an es​tate man​aged by a fiduciary you rep​re​sent]--owed by a fidu​ciary’s lawyer to estate bene​ficiaries; a process Mal​colm hopes can be accom​plished outside the arena of mal​prac​tice suits. 

   JOHN PRICE (the principal author of the ACTEC Com​mentaries) ob​served that issues concerning the du​ties of the fiducia​ry’s lawyer to bene​ficia​ries are very dif​ficult and require a balancing of competing con​sidera​tions in each specific in​stance.  He noted that the Commen​taries were intended to re​flect the general sense of the Committ​ee on the issues and were not in​tended to posit absolute stan​dards of practice.

   JACKSON BRUCE concurred--noting that the purpose of the Commentaries is more to raise con​sciousness than it is to dictate spe​cific rules of conduct.

   Although the solutions to these troubling issues is not at all clear, it is important to be aware that the is​sues exist. 


E.  California Business & Professions Code


1.  Authorizes the adoption of Rules of Professional Conduct 




by the State Bars Board Of Governors, subject to the 




approval of the State Supreme Court--§ 6076 B &P Code



2.  Authorizes the members of the State Bar to formulate Rules




of Professional Conduct for themselves by initiative, subject to 



the approval of the State Supreme Court--§ 6076.5 B & P Code 



3.  Sets forth at some length the Duties of attorneys--in § 6068 B & P 



Code, the most interesting (to estate planners) of which are 



contained in:




a.  Subsection (e): “To maintain inviolate the confidence, and at 



every peril to himself or herself to preserve the secrets, of 



his or her client.”




b.  Subsection (h):  “Never to reject, for any consideration per-




sonal to himself or herself, the cause of the defenseless or 



oppressed.”




c.  Subsection (m):  “To respond promptly to reasonable status 




inquiries of clients and to keep clients reasonably informed 



of significant developments in matters with regard to which 



the attorney has agreed to provide legal services”

VI.  Reprise: Why Worry about Ethics?


A.  Because ethical violations may  lead to liability, even ‘tho no clear 

rule yet exists to make an ethical violation a  prima facie case of 

malpractice or tort liability


B.  Understanding ethics may thus help avoid malpractice liability
A BRIEF PRIMER ON TAX ESSENTIALS

KEY POINTS TO REMEMBER RE: TAXATION OF ESTATES AND TRUSTS
(BUT KEEP IN MIND THAT IT’S FAR MORE 

COMPLICATED THAN THIS!!!!)

I.
Five types of taxes may apply


A.
Estate Taxes (imposed on a decedent’s entire estate)


B.
Inheritance Taxes (imposed on the transfer to a specific 

beneficiary--rates vary depending upon amount inherited and relationship between decedent and beneficiary)


C.
Gift Taxes


D.
Income Taxes


E. 
Real Property Taxes

II.
Significant Points to Remember re: foregoing taxes

A.
Estate Taxes


1.  Imposed by Federal Government on “Taxable Estate”




a.  “Taxable Estate” is all property in which decedent had an 





ownership interest at death




b.  A decedent’s “Taxable Estate” is not synonymous with 

the decedent’s “Probate Estate” (and is generally much larger--since not all assets that pass at death must pass through probate) 

2.  Present Exemption: $2,000,000 (a figure that is scheduled to rise to to $3,500,000 on January 1, 2009, before the tax is repealed in 2010--but which is scheduled to decline to $1,000,000 in 2011 when the tax is rein​stated unless Congress decides to further modify the Estate Tax before that date!!!)  IT WILL ALL CHANGE SHORTLY!!!



a.  Granted in the form of a Credit




b.  Federal Estate and Gift taxes are now “integrated,” so 





taxable lifetime gifts will reduce the amount of the 





available exemption at death



3.  Principal Deductions



a.  Marital Deduction--for property passing to a surviving 

spouse.  This deduction is not available to a non-citizen spouse unless the property passing to the non-citizen 

spouse is placed in a “Qualified Domestic Trust”



b.  Charitable Deduction



c.  Debts (especially including mortgages)




d.  Costs of Administration


4.  Until the end of 2004 Federal Tax Law granted a credit for State 




Death Taxes paid (up to a specified, but diminishing [!!] maxi-




mum amount).  Thus, through 2004, most States had a “pick-




up” estate tax designed to capture the credit allowed by the 




Federal Estate Tax laws.  Starting on 1/1/05, the credit for State 




Death Taxes ceased, and been replaced with a deduction for 




State Death Taxes paid.  This has resulted in significant 




changes in State Death Tax laws: States with only a “pick-up” 




Estate Tax no longer receive any death tax at all.  Many 




states have adopted new Death Tax laws to recapture the death 




tax revenues lost as a result of the repeal of the Federal credit 




for State Death  Taxes paid. 



5.  Filing requirements




a.  All estates with gross assets (before deductions for debts 





and costs of administration) in excess of $2,000,000




b.  File on Form 706 (Federal Estate Tax Return)




c.  As of 2006, it appeared that less than 17,000 estates per year 





must pay estate tax!!!


B.
Inheritance Taxes
 

1.  Imposed on the transfer to a specific beneficiary



2.  Rates vary depending upon




a.  The amount inherited (the rates are generally “graduated”) 




b.  The relationship between decedent and beneficiary (the 

rates are generally higher the more distant the kinship re​lationship)



3.  Many States still impose Inheritance Taxes.  California no 




longer has an Inheritance Tax


C.
Gift Taxes


1.  Until 2009, the Federal Estate and Gift taxes will continue to be  




“integrated,” so taxable lifetime gifts will reduce the amount of 



the available exemption at death.  After 2009 Gift Tax issues 



will become very complicated.


2.  Permits $12,000/year/donee “exclusion” from gift tax for gifts of a  



“present interest” by a given donor (subject to annual cost of 


living increase).  The Maximum lifetime Gift Tax Exclusion 


has been fixed [for now] at $1,000,000--notwithstanding that  



the Estate Tax Exclusion is now more than that figure. 




a.  Gifts may be “split” with donor’s spouse.




b.  Gifts valued at fair market value at the time of the gift 





for Gift Tax purposes.



3.  Deductions from tax: generally the same as for estate tax.



4.  Filing requirements.




a.  File on Form 709 (Federal Gift Tax Return).




b.  Must file form if gift(s) to a given beneficiary in any 





given year exceed $12,000 (plus COL adjustment).



5.  Judicious gift-giving programs can significantly reduce Estate 




Taxes at death.


D.  Income Taxes


1.  Estates and Trusts are separate taxpaying entities.



2.  Estates may file taxes on a “fiscal year” basis.  Trusts must 




generally file on a “calendar year” basis.



3.  Estates and Trust may claim a deduction on their income tax 




returns for distributions made to beneficiaries.  



4.  The income distributed to beneficiaries is, however, taxed to 




the beneficiaries.



5.  Inheritances are not generally subject to income tax--only 




the income generated on the inheritance after death is 




subject to tax.




a.  Exception: “Income with respect to a decedent  





(IRD)” is subject to income tax.




b.  When income (such as IRD) is subject to both estate and 

income tax, a credit is generally allowed against in​come taxes due for estate taxes paid.



6.  “Basis” considerations

a.  Until 2009, inherited property receives a “stepped-up basis” equal to the fair market value of the property at death--thus wiping out accumulated capital gains.  After that year, “basis” issues relating to inherited property will become very complicated.  

N.B.  Property held at death would also receive a “stepped-down” basis if the value has fallen since it was acquired.  In an inflationary economy this tends not to happen.

b.  Donee’s “basis” (for income tax purposes) of gifted prop​erty for purposes of calculating “capital loss” equals the lower of the donor’s basis for the property or the fair market value of the property at the time of the gift.  For purposes of calculating “capital gain” the donee’s basis equals the donor’s basis. 




c.  Pending proposals to “reform” the Federal Estate Tax may 





well repeal the “stepped-up basis” provisions of the IRC--





bringing about yet one more shift of taxes by the Bush ad-





minnistration away from the extremely wealthy and onto 





the middle class



7.  Filing requirements.




a.  File on Form 1041 (Fiduciary Income Tax Return).




b.  Must file form if income to a given in any  given year 





exceeds certain minimal amounts ($600 for an estate 




and $100 or $300 for a Trust)




c.  Distributions to beneficiaries are reported to the 





beneficiaries on a Schedule K-1


E.  Real Property Taxes


1.  “Proposition XIII” froze real property taxes at 1976 levels, but 

permitted a “reassessment” for property tax purposes upon the “transfer” of property after that date



2.  Certain “transfers” are exempt from reassessment, including



a.  Transfers between spouses




b.  Transfers to a revocable trust (including most “Living 





Trusts”)




c.  Transfers between parents and children





(i)   Limited to transfer of “principal residence” and 






up to $1,000,000 (of assessed value, in the aggre-






gate) of “other real property”





(ii)  “Children” include children adopted during 






minority (but not “children” adopted after 






majority)





(iii)  Does not include transfers between grandparents 






and grandchildren



3.  Real Property tax increases can be very significant at death and  




must be considered in estate planning.



4.  The “problem” is significant in California.  Most states use 

other systems, so the issue is not as apt to arise in the same manner in other jurisdictions.

SAMPLE ESTATE PLANNING DOCUMENTS

October 15, 2008

Mr. and Mrs. John Doe

1234 Main Street

Berkeley, California 94700

Dear Jane and John:

In fur​therance of our recent meeting, en​closed please find draft copies of the following documents (estab​lish​ing a Liv​ing Trust for your bene​fit):


1.  A “Conflicts Letter” (required by the State Bar Association)--explain-


ing certain potential conflicts of interest I could have in represent-


ing both of you in connection with the preparation of your new 



estate plan.


2.  THE JOHN AND JANE DOE LIVING TRUST; 


3.  New Wills for each of you naming guardians for your children and 



reflecting the adopting of your Living Trust; and


4.  A Grant Deed transferring title of your house into the name of your new 


Trust.  


I will send you another letter--after we have completed the en​closed docu​ments--telling you how to transfer title to your other as​sets into the name of the Trust.


Would you please review the enclosed docu​ments and let me know of any changes you would like.  There​after, I will make the necessary modifications and we can make an ap​pointment for you to come in to sign the originals.


Also, please review, date, sign and return the “Conflicts Letter” as quick​ly as possible in the enclosed return envelope.  If you have any questions about this Letter, please give me a call and I will be happy to answer them.

Mr. and Mrs. John Doe

October 15, 2008
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In reviewing the enclosed documents, please pay particular at​ten​tion to the provisions of Clauses FIRST, SECOND, THIRD and FIFTH of your re​spec​tive Wills and the provisions of Article II and III of the Trust Agree​​ment, par​ticu​larly:



--Article II subparagraph D. [starting on page ___], con​cer​ning di​vision of the Trust estate upon the death of the first of you]; 



--Ar​ticle II subpara​graphs E.1. 1.2 and 1.3. [starting on page ___] and E.2. 2.4. [on page ___], concern​ing distri​bu​tion of the Trust upon the death of the sur​vivor of the two of you--as​sum​ing the survivor does not change the dis​tri​bution of his/her share of your assets after the death of the first of you; 



--Article II subparagraph E.2. 2.5. [starting on page ___], es​t​ab​​lish​ing further trusts for trust beneficiaries who are under the age of 30;



--Article II subparagraph F. [starting at the bottom of page ___], desig​na​ting “ulti​mate beneficiaries” to take your estate in the very unlikely event that all of your descendants predecease you; and



--Article III subpar​a​graph A. [starting on page ___], dealing with the succession of Trustees of the Trust.  


These sec​tions reflect your par​ticular family situation and dis​tri​bu​tive de​sires and are most uniquely drafted with you in mind.  The rest of the lan​guage in the enclosed doc​uments is, although very impor​tant, pretty much stan​dard “boil​erplate” lan​guage worked out by law​yers over the last 900 years to deal with problems that typi​cally arise with the ad​ministration of estates and trusts.


In going through the Trust, you will also note the phrase “issue by right of rep​re​sentation” is used in Article II subparagraph E.2. 2.4.--on page ___.  That cru​cial phrase has the following meaning: (i) the word “issue” refers to all of your de​scendants (children, grandchil​d​ren, etc.)--including as yet unborn de​scendants, and (ii) “by right of rep​re​sen​tation” means that your estate is di​vi​ded equally between your chil​d​ren if they both survive.  If a child pre​de​ceases then his/her share will in 
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turn be equally divided be​tween his/her child​ren (or the “is​sue” of any child who is also de​ceased), if any.  If a deceased child has no “issue,” then the deceased child’s share will pass to your other child--or to his/her “issue” if s/he is also deceased with is​sue sur​viv​ing.  In the unlikely event that both of your child​ren pre​de​cease then the es​tate is divided at the oldest generation with a sur​viv​ing member.


Also, in going over the enclosed documents please note that:



A.  The estate plan is set up with a “Living Trust” into which I an​tic​i​pate that you will transfer most of your assets during your life​time.  Thus, upon the death of either or both of you, the as​sets can pass im​mediately to your desig​nated beneficiaries (named in Article II of the Trust) without the ne​cess​ity of probate.  



This does not mean, however, that the transfer of your estates will be without cost.  There may still be a considerable amount of le​gal work required to terminate and dis​tri​bute the Trust on the deaths of each of you (and to file any estate tax returns that may be due in connection with your estates).  Le​gal fees should, however, be con​siderably less than would be the case if pro​bate pro​ceedings were re​quired to accomplish the same ends. 



B.  In light of the foregoing, the Wills should be irrele​vant.  The Wills are designed simply to assure that if you miss trans​ferring any of your as​sets into the Trust, the assets will, in fact, be trans​ferred to the Trust at your death under the terms of the Will.  If all of the as​sets have already been trans​ferred to the Trust, however, there will be nothing left outside the Trust for the Wills to transfer.



C.  Please note that upon the death of the first of you (Arti​cle II sub​paragraph D.--starting on page ___ of the Trust) the Trust may be di​vided into two com​po​nent parts for the benefit of the sur​vivor of the two of you (and your succes​sors).  The first of these (the DISCLAIMER TRUST) will re​ceive that por​tion of 
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your prop​erty (not to exceed $2.000,000--a figure that is scheduled to rise to $3,500,000 in 2009) be​longing to the first of you to pass away if the survivor “disclaims” his/her right to receive some portion of the property belonging to the first of you to pass away.  The survivor would likely make this election to minimize estate taxes on the death of the survivor in the event that your assets exceed the amount that is exempt from Estate Tax at the time the first of you pass away.  This por​tion of the Trust will be​come irre​vo​cable upon the death of the first of you--thus assuring that: (i) the property transferred to this por​tion of the Trust will not be sub​ject to death taxes on the demise of the sur​vivor of the two of you and (ii) the prop​erty in this por​tion of the Trust will pass to the beneficiaries you have named therein upon the death of the sur​vi​vor, re​gard​​​​less of any changes the sur​viv​​or may wish to make (as might be the case, for ex​ample, in the event of remarriage).



The balance of your property (comprising at least the property belong​ing to the surviving spouse--if not all of the property [as would be the case if the survivor does not elect to pass some of the property to the DISCLAIMER TRUST]) will go into the SURVIVOR’s TRUST.  The sur​viv​ing spouse retains complete control over the SUR​VIVOR’s TRUST and could (in theory) change the ultimate distribu​tion of that Trust after the death of the first of you.  If you would like to put ad​di​t​ional con​straints on the sur​vivor, please let me know and we can dis​cuss the techniques for doing so.



D.  Distribution of your personal effects (jewelry, etc.) is gov​erned by Article II subparagraphs C. (on page ___ of the Trust) and E.1. 1.3. (b) (star​​t​ing at the bottom of page ___), which state that you will write Letters of Inst​ruc​​​tions to the Trustee of the Trust telling the Trustee how you wish those items to be dis​tributed.  In this man​ner, if you change your mind about the dis​tri​bution of any given item, you can simply revised your “Letter of Instruc​tions” and need not go to the trouble of revising your Will (or Trust). 

Mr. and Mrs. John Doe
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E.  Finally, a note about terminology.  At the inception of the Trust each of you will wear three different hats with respect to the same.  You are vari​ously de​scribed in the Trust at the “Trustors” (the people who estab​lish the Trust), the “Trustees” (the people who ad​min​​​ister the Trust) and the “ben​e​fi​ciaries” of the Trust.  While you will al​ways be the Trustors, you will not al​ways be Trustees or ben​e​fi​ciaries of the Trust.  You lose your status as Trus​tees in the event of death, resigna​tion or incapacity.  You will, how​ever, always be the bene​ficia​ries of the Trust (even if you are not longer Trustees) so long as you are alive.  You will lose your status as benefi​ciaries only in the event of death.  Thus, even though you are initially called by all three of the fore​​going names, it is (un​​fortunately) neces​sary to differentiate be​tween your various roles under the trust be​cause of the varying dura​tions of the same.  I hope you don’t get too confused on this complex bit of legalese!


After you have had a chance to review the en​closed docu​ments you will un​doubtedly have questions.  Thus, you should feel free to call me whenever you are ready so that we can discuss the enclosed documents at greater length.






Warmest regards,

MCF:mf/Encl.


Ichabod Crane, Esq.


P.S.  Also enclosed please find California Medical As​sociation DUR​A​BLE POWER OF ATTORNEY FOR HEALTH forms.  These forms are de​signed both to allow you: (i) to designate one or more persons (pre​​sum​ably one another and one or more appropriate alternates) to make health care decis​ions for you in the event that you are un​able to do so, and (ii) to make known your wishes with respect to various deci​sions that may have to be made in the event of either ter​minal illness or death.


I think you might find it both com​forting and helpful to have such a Pow​er in effect.  If so, please complete the enclosed forms and bring them in when you next come to the office so that we can notarize your signatures on the same.

March 15, 2009

Mr. and Mrs. John Doe

1234 Main Street

Berkeley, California 94700

Dear Jane and John:

As we discussed during our meeting, the Rules of Pro​​fess​ion​al Con​duct of the State Bar of California (the “Rules”) limit an at​torn​ey’s ability to represent “multiple clients” (including mar​ried persons).  Thus, according to the Rules, I may not repre​sent “mul​ti​ple” clients who have conflict​ing or potentially con​flict​ing inter​ests with​out their informed written consent.  Although the two of you do not appear to have con​flicting in​terests at this time, the Rules require me to advise you of any reasonably foreseeable ad​verse effects that may arise as a re​sult of my representing both of you and ob​tain your con​sent to such repre​sen​ta​tion.


Accordingly, I write you now to advise you that I believe it pos​si​ble (although unlikely) that the following adverse effects could arise from my rep​re​sentation of both of you in the preparation of your new estate plan:


1.  Since I will be representing both of you, each of you are con​sid​ered to be my client.  As a result, matters which either of you dis​cuss with me will not be pro​tected by the attorney/client privi​lege from dis​closure to the other.  The Rules pro​hibit me from agreeing with either of you to withhold informa​tion from the other.  Any​thing either of you may dis​cuss with me is, however, privi​leged from disclosure to third parties.


2.  If the two of you have differences of opinion concerning your estate plan, I can point out the pros and cons of such differing opinions.  The Rules prohibit me, however (as the lawyer for both of you), from advocating one of your positions over the other.

Mr. and Mrs. John Doe
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3.  Although I doubt it will happen, if conflicts do arise be​tween you of such a nature that it is impossible in my judg​ment to perform my obli​gations to each of you in accordance with this letter, I will have to withdraw as your joint at​tor​ney and to advise you both to obtain sepa​r​ate, independent counsel.  I would not, and could not, continue to repre​sent either one of you under those circum​stances.


In the event, however, that either of you should become men​tally incom​petent in the future, this Letter will constitute your con​sent for me to continue representing both of you (with the advice and consent of the one of you who is not so incapacitated) to the extent that I deem that your interests are not in conflict.


4.  I understand from our meeting that virtually all of your current assets are comm​unity in origin (hav​ing either been accumulated as a re​sult of your la​bors during mar​riage--and not as the result of gift or in​heritance--or so commin​g​led as to make it impossible to now determine the origin of the prop​erty).  I have planned your estate accordingly.


Although the is​sue of com​munity ver​sus separate property can be com​plex, in gen​eral the charac​t​eriz​a​tion of property as community assumes that you each own half of the same (and that you can each control the dis​posi​tion of your half of the property in the event of death or divorce).  On the other hand, char​ac​​t​eriz​a​tion of  property as separate assumes that the property belongs exclu​siv​el​y to the person who owns the property (and that he/she will retain exclusive control over the dis​po​sition of the same in the event of death or divorce).  


If you have any questions concerning any of the foregoing, please don’t hesi​tate to call and I will answer them as best I can.


After you have had a chance to review this letter, I would ap​pre​ciate it if you would sign and return the enclosed copy of the same to me in the enclosed return
Mr. and Mrs. John Doe
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envelope.  By signing and return​ing the enclosed copy of this let​ter you acknowl​edge that you have read and understood the same and wish me to proceed representing both of you in connection with the prepara​tion of your new estate plan.


I look forward both to receiving the signed copy of this letter back in the not too distant future and to working with both of you in connec​tion with the prepara​tion of your new estate plan.




Warmest regards,

MCF:mf/Encl.
Ichabod Crane


WE HAVE READ THE FOREGOING LETTER AND UNDER​STAND ITS CON​TENTS.  WE CONSENT TO HAVING YOU REP​RESENT BOTH OF US ON THE TERMS AND CONDITIONS SET FORTH HERE​IN.  WE UN​DER​STAND THE DISCUSSION OF CON​FLICTS SET FORTH ABOVE AND AGREE THAT BETWEEN THE TWO OF US (WITH RESPECT TO INFOR​MATION EITHER OF US PRO​VIDES YOU) THERE SHALL BE NO CONFI​DENTIAL COMM​UN​​I​CATIONS.

_______________________
_______________________

JOHN DOE
JANE DOE

____________
____________

Date

Date

LAST WILL AND TESTAMENT

OF

JANE DOE


I, JANE DOE, a resident of the City of Berkeley, County of Alameda, State of California, declare this to be my Last Will and Test​a​ment and revoke all other Wills and Codicils pre​vi​ously made by me.


FIRST:  I am married to JOHN DOE, and all ref​er​en​ces in this Will to my “spouse” are to him.  


I have two children born of my marriage to JOHN DOE, whose names and dates of birth are: JOHN DOE, Jr., born January 1, 1987; and BABY JANE DOE, born December 31, 1992.  

  
The terms “issue,” “child,” and “children” as used in this Will shall in​clude children and issue legally adopted during minority, but not “child​ren” adopted af​ter the “child” has reached majority.


All references in this Will to my “Personal Rep​re​sen​ta​tive” shall refer to the person named as Executor/Ex​​ec​utrix hereof.


SECOND:  I give my entire es​tate to the Trustees of the JOHN AND JANE DOE LIVING TRUST (created earlier this day by and be​tween my spouse and my​self as both Trustors and Trustees)--which Trust is sometimes re​ferred to as the “Trust” hereinafter--to be held, ad​min​​​is​tered and dis​tribu​ted by said Trus​tees in ac​cor​dance with the terms and pro​vi​sions then gov​erning said Trust.


THIRD:  Should my spouse predecease me and any child of ours still be a minor at the time of my death, I appoint my parents RONALD and ROSANNE McDONALD (cur​rently of El Cerrito, California), or the sur​vivor of them, as guard​ian(s) of the person and estate of my said minor child--to serve with​out bond; and should both of them be or become unable or unwill​ing to serve, then I appoint my spouse’s parents BIG JOHN and MAR​​​I​​ANNE DOE (cur​rently of San Francisco, California), or the survivor of them as such guard​ian(s)--to serve without bond.


FOURTH:  A)  Except as otherwise provided in the Trust, I have in​ten​​tion​ally omitted to provide for any of my heirs-at-law living at the time of my death and/or for any other person.

  

B)  If any beneficiary under this Will (or under the Trust) in any man​ner, direct​ly or indirectly, contests or attacks this Will or any of its pro​vi​sions (and/or the Trust or any of its provis​ions) in any way, any share or inter​est in my estate (and/or under the Trust) given to that contesting bene​fic​iary is re​voked and shall be disposed of in the same manner provided herein (and/or under the Trust) as if that contesting beneficiary had predeceased me without issue.


FIFTH:  I appoint my spouse JOHN DOE as Ex​ecutor of this Will; and should he be or become un​able or un​will​ing to serve, then I ap​point my mother ROSANNE McDONALD (currently of El Cerrito, California) as Ex​ecu​trix hereof; and should she also be or be​come un​able or un​willing to serve, then I ap​point my father RONALD McDONALD (currently of El Cerrito, California) as Ex​ecu​tor.


No bond or other security shall be re​qui​red of any per​son nomi​nat​ed as my Personal Rep​re​sen​ta​tive herein.


I authorize my Personal Representative to sell at either public or private sale (and to encumber or lease) any prop​erty be​longing to my estate--either with or with​out notice, subject only to such confir​mation by Court Order as may be re​quired by law.


This WILL was signed by me at Sleepy Hollow, California, on March 15, 2009.




___________________________




JANE DOE

The foregoing Will, consisting of four (4) pages--including this page signed by us as witnesses--was at the date hereof, by JANE DOE signed as and de​clared to be her Will in the presence of us who, at her re​quest and in her pres​ence, and in the pres​ence of each other, have sub​scribed our names as wit​nesses hereto.  Each of us is now more than 18 years of age, a com​pe​tent witness and resi​dent at the address set forth af​ter his/her name.  


We are acquainted with JANE DOE.  She is over the age of 18 years; and to the best of our know​ledge, she is of sound mind and is not acting under duress, menace, fraud, mis​rep​re​sen​ta​tion, or un​due in​flu​ence.


We declare under penalty of perjury (under the laws of the State of Cali​fornia) that the foregoing is true and correct.


Executed on March 15, 2009, at Sleepy Hollow, California.



___________________________



ICHABOD CRANE
Residing at:  5678 Headless Court, Sleepy Hollow, California 91011.












___________________________






WHOOPING CRANE
Residing at:  5678 Headless Court, Sleepy Hollow, California 91011.

TRUST AGREEMENT


This TRUST AGREEMENT is entered into by and be​tween JOHN DOE and JANE DOE, husband and wife (currently of Berkeley, Cali​for​nia) as both Trustors and Trus​tees.


WHEREAS, the Trustors are desirous of creating a Trust to be known as the 

JOHN AND JANE DOE LIVING TRUST

the provisions of which are hereinafter stated;


NOW, THEREFORE, this Trust Agreement made and en​tered into by the aforementioned parties,

WITNESSETH:
Article I

The Trustors hereby deliver and transfer to the Trus​tees all of the prop​erty listed on Schedule “A,” attached hereto and by this ref​erence made a part hereof (receipt of which is acknowledged by the Trustees) which prop​erty, to​​get​her with any property which hereafter may become sub​ject to the trust, shall constitute the Trust  property and is here​in​after referred to as the trust es​tate.


The Trustees may at any time during the existence of this Trust receive other property from any person.  The Trustees may particularly receive such property un​der the Will of ei​ther of the Trustors.  Any property so received shall be held, admin​is​tered, and distributed by the Trustees, subject to the terms which govern this Trust.


Nothing in this Trust Agreement shall be construed to change the character of any community property trans​ferred to this Trust by the Trustors.  Said prop​erty is simply being transferred to the Trust to fa​cili​tate the admin​is​tra​tion of the same and to avoid probate, and said prop​erty shall retain its community character for all pur​poses.


Nor shall anything in this Trust Agreement be construed to change the char​acter of any separate property trans​ferred to this Trust  by ei​ther of the Trustors.  Said property is simply being trans​ferred to the Trust  to facili​tate the admin​is​tra​tion of the same and to avoid probate, and said prop​erty shall retain its separate charac​ter for all purposes.


To facilitate the identification of separate and com​munity prop​erty within the Trust, the Trustors shall specifically identify in writing (and pre​sumably in the man​ner of vesting title in the name of the Trust) any separate property in the Trust.  In the event of any reasonable doubt concerning the origins and nature of any given Trust asset (as between separate and community), said as​sets shall be consid​ered community.

Article II

The Trustees shall apply and distribute the trust estate and the in​come there​from in the following manner:


A.  
1.  During the joint lifetime of the Trustors, the Trus​tees shall in an​nual or more frequent installments pay to, or apply for the ben​efit of, the Trus​tors (or ei​ther of them) the entire net income from com​mun​ity property as​sets included in the trust es​tate and so much of the prin​cipal of the commu​n​ity prop​erty assets inclu​ded in the trust es​tate, up to the whole thereof, as ei​ther: (i) the Trustees deter​mine the Trus​tors (or either of them) needs for his/her health, comfort, wel​fare, main​ten​ance, education and/or support or (ii) the Trustors (or either of them) may 

re​quest.


  
2.  During the joint lifetime of the Trustors, the Trus​tees shall in an​nual or more frequent installments pay to, or apply for the ben​efit of, the Trustor to whom the property belongs the entire net income from any separate property assets in​clu​ded in the trust es​tate and so much of the prin​cipal of said separate property as​sets included in the trust es​tate, up to the whole thereof, as either:  (i) the Trustees deter​mine the Trustor to whom the property be​longs needs for his/her health, com​fort, wel​fare, main​tenance, education and/or sup​port or (ii) the Trustor to whom the prop​erty belongs may re​quest.



3.  If at any time during the existence of this Trust any of the Trustors’ is​sue should be in need of funds for his or her health, main​ten​ance, edu​cation, support and/or start in life then the Trustee may (but need not) pay to, or apply for the bene​fit of, such issue so much of the trust es​tate as the Trustee (in the ex​ercise of his/her free and abso​lute dis​cretion) deems neces​sary or de​sirable for such pur​poses.



The Trustees may (but need not) keep records of any such payment to any of the Trustors’ various issue and charge any such payments as an advance against the bene​​​​​fited issue’s (or his/her successor’s, as the case may be) ultimate distributive share of the trust estate so long as the Trus​tees advises the benefited issue in writing of the Trustees’ intent to so charge the pay​ment at the time the payment is made.



4.  In exercising the discretion herein granted the Trustees with re​spect to payments of Trust principal hereunder, the Trustees should keep in mind that the health, maintenance, comfort, and sup​port of the Trustors is more im​por​tant to the Trustors than any other purposes of this trust.



B.  Upon the death of one of the Trustors, the Trustee (for at that point the Trust need be administered by only one Trustee--see Article III, below) shall pay any local, federal or state taxes that may be due as a re​sult of the Trus​tor’s death--includ​ing death, in​come, prop​​​erty or other taxes due; the Trus​tor’s last illness and fun​​er​al ex​penses; and the ex​pens​es of administering the de​ceased Trus​tor’s estate.  In addi​tion, the Trustee may--but need not (un​less legally compelled to do so)--pay all of the deceased Trustor’s just debts (not legally barred).  


C.  Upon the death of one of the Trustors, the Trustee shall dis​tribute the de​ceased Trustor’s personal effects in accordance with the di​rectives contained in a Letter of In​struc​​​tions which the Trustor may ad​dress to the Trustee.  Said letter may be written either before or after this Trust Agreement is executed and may be changed from time to time in the future.  The Trustee should fol​low the di​rec​tives con​​​​tained in the last such letter written prior to the Trus​tor’s death.



As to any personal effects remaining in the trust estate after the Trustee makes the dis​tri​butions request​ed, the Trustors direct the Trustee to dis​​pose of such items in such manner as the Trustee deems best (including keeping such of the same as the Trustee may wish for him​self/herself).



To the extent that the Trustor’s aforesaid letter di​rects the Trustee to dis​tribute personal effects to per​sons residing outside the immediate area of the Trustor’s final residence, the Trus​tee shall ar​range for the ship​ping of such items to such persons and pay all reason​able charges in​curred in con​nec​tion there​with as an ex​pense of administration.


D.  Upon the death of one of the Trustors, the Trustee shall allo​cate the then remaining balance of the trust es​tate--after making the dist​ri​bu​tions and payments re​qui​red under Article II subpara​graphs B. and C., above, and including any prop​erty received by the Trust as a re​sult of the Trustor’s death--as follows:



The Trustee shall--with the consent of the surviving Trustor if the sur​viv​ing Trustor is then still competent to give such consent--divide the Trus​​tors’ total estate into two shares.  The first such share shall be known as the Sur​vivor’s share, and to it the Trustee shall allocate all of the surviving Trustor’s separate property, if any, and that portion of the Trus​tors’ community assets (whether or not said assets are held in, or pass through, this Trust) that corre​s​ponds to the surviv​ing Trustor’s share of said community assets.  The Trustee may div​ide the Trustors’ community property in a non pro rata manner and shall take into account any community prop​erty the Trustors may own (specifically including IRAs, Keoghs, tax deferred ben​e​fit plans and/or other retire​ment/pension plans) which pass outside of the Trust.  To the extent possible, the Trustee shall allocate the Survivor’s share hereunder to the SUR​​​VIVOR’s TRUST portion of this Trust.  



The Trustee shall--with the consent of the surviving Trustor if the sur​viv​ing Trustor is then still competent to give such consent--have the discretion to select the community assets to be so allocated to the surviving Trustor.


The balance of the trust estate shall be allocated as follows:  



1.  First, if--but only if--the surviving Trustor (or his/her represen​ta​tive) disclaims within the appropriate statutory period [currently 9 months fol​low​ing the date of the first Trustor’s demise] his/her right to receive--through the Survivor’s Trust--any portion of the trust estate not considered as belonging to the surviving Trustor, the Trustor shall allocate property (to be selected by the Trus​tee) having a value equal to the amount of property disclaimed to the DISCLAIMER 

TRUST por​tion of this Trust.



The Trustors strongly recommend, but do not require, that the sur​viving Trustor consider disclaiming a portion of the trust estate if the value of the trust estate at the time of the first deceased Trustor’s death exceeds the amount that is then ex​empt from Federal and/or State Estate Tax.  As of this date, this amount would be: $3,500,000, less the value (for fed​eral estate tax pur​poses) of any prop​erty pass​ing to per​sons other than the deceased Trustor’s sur​viving spouse (or to the SUR​VI​VOR’s TRUST portion of this Trust) or to a U. S. Internal Rev​enue Code quali​fied charitable or​ga​niza​tion, either as a re​sult of post-1976 taxable gifts or as a re​sult of the de​ceased Trustor’s death--whether under the de​ceased Trus​tor’s Will, this Trust, as insurance payments taxable in the de​ceased Trus​tor’s es​tate, or other​wise--not to exceed the whole of the de​ceased Trustor’s tax​able estate.



2.  Next, the balance of the trust estate shall be allo​cated to the SURVIVOR’s TRUST portion of this Trust.


The SURVIVOR’s and DISCLAIMER TRUST portions of the trust estate shall there​​​​​​after be held, administered, and distributed in accor​d​ance with the terms and provisions of Article II subpara​graph E., below.


E.  1.  WITH RESPECT TO THE SURVIVOR’s TRUST:



1.1.  (a)  The Trustee shall--in annual or more fre​quent in​stall​ments

--pay to, or apply for the bene​fit of, the surviving Trustor the entire net in​come from the SURVI​VOR’s TRUST portion of the trust es​tate and so much of the principal thereof, up to the whole thereof, as either: (i) the Trus​tee deter​mines the sur​viving Trustor needs for his/her health, comfort, wel​fare, main​te​nance, edu​ca-

tion and/or support or (ii) the surviving Trustor may request.



      (b)   If at any time during the existence of this Trust any of the Trustors’ is​sue should be in need of funds for his or her health, main​ten​ance, edu​cation, support and/or start in life then the Trustee may (but need not) pay to, or apply for the bene​fit of, such issue so much of the trust es​tate as the Trustee (in the ex​ercise of his/her free and abso​lute dis​cretion) deems neces​sary or de​sirable for such pur​poses




The Trustee may (but need not) keep records of any such pay​ment to any of the Trustors’ various issue and charge any such payments as an advance against the bene​​​​​fited issue’s (or his/her successor’s, as the case may be) ultimate distributive share of the trust estate so long as the Trus​tee advises the benefited issue in writing of the Trustee’s intent to so charge the pay​ment at the time the payment is made.




(c)  In exercising the discretion herein granted the Trustees with re​spect to payments of Trust  principal hereunder, the Trustees should keep in mind that the health, maintenance, comfort, and sup​port of the surviving Trus​tor is more im​portant to the Trustors than any other purposes of this SUR​VI​V​OR’s TRUST.




1.2.  Upon the death of the surviving Trus​tor, the then re​maining bal​ance of the SURVIVOR’s TRUST portion of the trust estate shall be dis​tributed in such manner and such pro​portions as the surviv​ing Trustor may have determined (exercising the power to amend the SURVIVOR’s TRUST portion of the Trust re​served to the surviving Trustor hereinafter).



1.3.  In the event that the surviving Trustor does not amend the distributive provisions of this SURVIVOR’s TRUST, then, upon the death of the sur​viv-​

ing Trustor, the then remaining bal​ance of the same shall be dis​tri​buted as fol​lows:




(a)  The Trustee shall pay any local, federal or state taxes that may be due as a re​sult of the sur​viving Trus​tor’s death--including death, income, prop​​​erty or other taxes due; the surviving Trus​tor’s last illness and fun​​er​al ex​pen​ses; and the ex​pens​es of administering the sur​viving Trustor’s estate.  In add​i​tion, the Trustee may--but need not (unless legally com​pelled to do so)--pay all of the surviv​ing Trustor’s just debts (not legally barred).




(b)  The Trustee shall distribute the surviving Trustor’s per​sonal effects in accordance with the directives contained in a Letter of Instruc​tions which the surviving Trustor may address to the Trus​tee.  Said letter may be writ​ten either before or after this Trust Agreement is ex​ecuted and may be changed from time to time in the fu​ture. The Trus​tee should follow the di​rec​tives contain​ed in the last such letter written prior to the surviv​ing Trus​tor’s death.




As to any personal effects remaining in the trust estate after the Trustee makes the dis​tri​butions request​ed, the Trustors di​rect the Trus​tee to dis​pose of such items in such manner as the Trustee deems best (inclu​d​ing keeping such of the same as the Trustee may wish for himself/herself).




To the extent that the surviving Trustor’s aforesaid letter di​rects the Trustee to distribute personal effects to persons residing out​side the imme​diate area of the surviving Trustor’s final residence, the Trustee shall arrange for the ship​ping of such items to such per​sons and pay all reason​able charges incurred in con​nec​tion therewith as an ex​pense of adminis​tra​tion of the surviving Trustor’s estate.

 


(c)  The Trustee shall thereafter add the bal​ance of the SUR​VI​VOR’s TRUST por​tion of the trust estate (including failed and lapsed gifts) to the DISCLAIMER TRUST hereunder, to there​after be held, admin​istered and dis​tri​buted as a part of the same.

 
E. 2.  WITH RESPECT TO THE DISCLAIMER TRUST:


  

2.1.  The Trustee shall in annual or more fre​quent install​ments pay to, or apply for the ben​efit of, the surviving Trustor so much of the income and princi​pal of the DISCLAIMER TRUST estate--up to the whole thereof--as the Trustee (in the exercise of the Trustee’s rea​son​able dis​cre​tion) deems necessary or desir​able for the surviving Trustor’s health, mainte​nance, education and/or sup​port.



2.2.  If at any time during the existence of this Trust any of the Trustors’ issue should be in need of funds for his or her health, main​ten​ance, edu​cation, support and/or start in life then the Trustee may (but need not) pay to, or apply for the bene​fit of, such issue so much of the trust es​tate as the Trustee (in the ex​ercise of his/her free and abso​lute dis​cretion) deems neces​sary or de​sirable for such pur​poses.



The Trustee may (but need not) keep records of any such payment to any of the Trustors various issue and charge any such payments as an advance against the bene​​​​​fited issue’s (or his/her success​or’s, as the case may be) ultimate distributive share of the trust estate so long as the Trus​tee advises the benefited issue in writing of the Trustee’s intent to so charge the pay​ment at the time the payment is made.



2.3.  In exercising the discretion herein granted the Trustee with re​spect to payments of DISCLAIMER TRUST principal here​un​der, the Trus​tee should keep in mind that the health, main​ten​ance, and sup​port of the survi​v​ing Trustor are more im​portant to the Trustors than any other purposes of this Trust.



 2.4.  Upon the death of the surviving Trus​tor, the Trustee shall dis​tri​-

bute the then remaining balance of the DISCLAIMER TRUST (in​clu​d​ing any 

prop​​​erty passing to the Trust as a result of the surviving Trustor’s demise) to the Trustors’ then living issue, by right of repre​sen​ta​tion--subject to the FUR​​THER TRUST provisions set forth in Article II sub​para​graph E.2. 2.5., be​low, with respect to any share thus allocated to a benefited issue who is then still under the age of thirty (30) years.



The Trustors’ presently living issue are their two children: JOHN DOE, Jr., born January 1, 1987; and BABY JANE DOE, born December 31, 1992.



 2.5.  Any gift or devise hereunder to any benefi​ciary who is un​der the age of thirty (30) years at the time the gift/devise to said bene​fi​ciary vests shall there​after be held, admin​is​ter​ed, and dis​tri​buted as follows:




(a)  The Trustee shall pay to, or apply for the bene​fit of, the bene​fi​ciary of each such share so much of the net in​come and/or principal of the benefic​i​ary’s share of the trust estate (up to the whole thereof) as the Trus​tee--in the exercise of the Trustee’s free and abso​lute discretion--deems necess​ary or de​sirable for the health, edu​cation, comfort, maintenance, support and/or start in life of such beneficiary.




(b)  Upon the thirtieth (30th) birthday of each bene​fi​ciary (or as soon thereafter as is reasonably possible), the Trustee shall dis​tri​bute--out​right and free of trust--the entire then remaining balance of the Trust share then held by the Trustee for such beneficiary.




(c)  Should any beneficiary of any such share die dur​ing the ex​is​tence of the Trust  for his or her benefit leaving is​sue surviv​ing, then the share of such beneficiary shall be distributed to the beneficiary’s then living issue, by right of repre​sentation--subject to the FURTHER TRUST provisions set forth in this Article II subparagraph E.2. 2.5. with respect to any share thus al​lo​cated to a ben​efited issue who is then still under the age of thirty (30) years.




(d)  Should any beneficiary of such a share die during the exis​tence of the Trust  for his or her benefit without leav​ing issue sur​viving, then the share of such beneficiary shall be added to the shares of his/her sib​lings hereun​der (or of their issue, or the sur​viv​or[s] of them--as the case may be), if any, in the same pro​por​tions which said shares or subshares bore to each other at the time they were in​i​tially created; and should there be no such sib​lings (or siblings’ issue), then the share of such beneficiary shall be di​vided among the Trustors’ then liv​ing issue, by right of representa​tion--and continue to be held for their benefit, or distributed to them (as the case may be) in ac​cord​ance with the provi​sions of this Trust Agreement.  




The Trustee is empowered to resolve (in the ex​er​cise of the Trustee’s reasonable dis​cre​tion) any dispute that may arise with regard to any divi​sion pur​suant to this provision.




Should any of the contingent shares here​under be distrib​uted, then the distribution hereunder shall be made di​rectly to the dis​tributee of such share (or to his or her guardian or successors, as the case may be).




(e)  Notwithstanding any of the foregoing provi​sions, if at any time any share of this Trust shall be worth $75,000 or less, the Trustee may, but need not (in the exercise of the Trustee’s free and ab​solute dis​cre​tion) elect to distri​bute such share to the beneficiary of the same (or to the guardian of such ben​efic​iary, if at the time the benefi​ciary is either a minor or incompe​tent) out​right and 

free of trust.


F.  If all of the Trustors’ issue die at any time during the existence of this trust, then upon the death of the surviving Trustor or the death of the Trustors’ last surviving issue (which​ever event shall last occur) the then re​maining assets of the trust estate (including any property pas​sing to the Trust as a result of the surviving Trustor’s demise) shall be distributed as follows:



1.  One-half (1/2) thereof in equal shares to Trustor JOHN DOE’s par​ents BIG JOHN and MARIANNE DOE (currently of San Fran​cisco, Calif​or​nia), or the whole thereof to the survivor of them, and should both of them also be then de​ceased, then to their then living issue by right of represen​tation--subject to the FURTHER TRUST provisions set forth in Article II sub​para​graph E.2. 2.5., above, with respect to the share of any such benefited is​sue who is then under the age of thirty (30) years; and should there be no such issue, then to the persons (in the or​der, manner and proportions) set forth in Article II sub​paragraph F. 2., below; and 



2.  One-half (1/2) thereof to the then living issue of Trustor JANE DOE’s parents RONALD and ROSANNE McDONALD (currently of El Cerrito, California), by right of representation--subject to the FUR​THER TRUST provisions set forth in Article II sub​para​graph E.2. 2.5., above, with respect to the share of any such bene​fited issue who is then un​der the age of thirty (30) years; and should there be no such issue, then to the persons (in the order, manner and propor​tions) set forth in Article II sub​​para​graph F. 1., above.


G.  Any beneficiary hereof who is entitled to receive a distri​bution from the trust estate upon the death of another must actually survive the desig​nated in​divid​ual by sixty (60) days--otherwise, said bene​fi​c​iary shall be deemed to have prede​-

ceased said individual for purposes of distribution hereunder.


H.  Anything contained herein to the contrary notwithstanding, at the time appointed hereunder for distribution of any property of the Trust, the Trus​tee may withhold from distribution--without the pay​ment of interest--any part, or all, of such property, as long as the Trus​tee shall determine (in the ex​ercise of the Trustee’s rea​sonable dis​cre​tion) that such property may be subject to con​flict​ing claims, to tax defi​ciencies or tax liabilities--contin​gent or other​wise--properly in​cur​red in the ad​ministration of the trust es​tate.


I.  Each of the trusts (and shares thereof) created by or pur​suant to the terms of this Agreement shall for all purposes be con​sidered as sep​a​rate trusts.  The Trus​tee is authorized, how​ever, to hold and ad​min​​is​ter assets of the Trust  herein created as a single unit for pur​poses of convenience.


If by the terms of this Trust Agreement any benefi​ciary shall be​come ben​efi​cially interested in more than one share of this trust, then and in that event all such shares of the Trust shall (to the extent of his/her in​terest therein) be com​bined and administered as a single share of the trust.

Article III

A.   In the event that either of the initial Trustees named herein shall be or be​come unable or unwilling to serve, then the other of them shall become sole Trus​tee hereunder, and the Trust need thereafter be admin​istered only by a sin​gle Trus​tee.  Should both of the initial Trus​tees hereunder be or be​come un​able or unwilling to serve, then the Trustor JANE DOE’s mother ROS​ANNE McDON​ALD (cur​rently of San Francisco, Califor​nia) shall be​come the suc​ces​sor Trustee here​of; and should she also be or be​come un​able or un​will​ing to serve, then Trustor JANE DOE’s father RON​ALD McDON​ALD (currently of El Cer​rito, California) shall be​come the suc​ces​sor Trustee hereof; and should he also be or become unable or unwilling to serve, then his successor shall be selected as follows:



Upon qualifying as Trustee, the initial Trustees (and any suc​cessor Trus​tees) shall appoint in writing one or more suc​ces​sor Trustees who, upon the death, resignation, or inability to serve of both the ap​pointing Trustee[s] and any successor Trustee[s] specifically designated herein, shall become Trus​​tee in the appointing Trus​tee’s stead--to serve without bond.  The Trustee may appoint several persons who shall serve in the order designated by the Trustee.  The same pow​er to appoint suc​cessor Trustees is hereby granted successor Trustees.  As soon as a suc​cessor Trustee has star​ted to serve, the ap​pointments made by said Trustee’s prede​cessor, ex​cept said Trus​tee’s own ap​pointment, shall become void, and it shall be up to the suc​ces​sor Trustee to make new appointments of further succes​sor Trus​tees--all of whom may serve without bond.  Any Trustee hav​ing designated the Trustee’s succes​sor in writ​ing shall have the power to revoke any such des​ig​na​tion in writing at any time be​fore the appointing Trus​tee’s office as Trustee has ter​min​ated and make other appoint​ments if the Trustee desires to do so.



In the event that there shall be a vacancy in the Trusteeship of this Trust that has not been filled in the foregoing manner, then a majority of the adult beneficiaries of the Trust may appoint a successor and should said adult beneficiaries be unable to do so, then any benefi​ciary of this Trust shall be author​ized to apply to a Court of compe​tent jurisdiction for the ap​pointment of a suc​cessor to the Trustee​ship which has been terminat​ed.



No person (other than the Trustors) who is both a Trustee and a

beneficiary of the Trust shall have any power to make any dis​tri​bu​tion hereu​nder to (or for the benefit of) him/herself during the lifetime of either Trustor unless such distri​bu​tion is made ex​clu​sively for the re​cipient’s necessary health, sup​port, education or maint​enance and further provided that no person who is a Trustee of this Trust shall have any power to make any dis​tribution for the sup-

port of any person whom that Trustee has a legal obligation to support.

B.  Any successor Trustee shall succeed without further act or deed to full and complete title to the property of the trust estate and to all powers, rights, dis​cretions, obligations and immunities of the initial Trus​tee(s) here​un​der with the same effect as though such suc​cessor had been originally named as Trustee.


C.  No successor Trustee shall be liable for any act, omission, or default of a predecessor Trustee.  Unless requested in writing within ninety (90) days of ap​point​ment by an adult beneficiary of this Trust, no successor Trustee shall have any duty to investigate or re​view any ac​tion of a prede​cessor Trustee and may ac​cept the ac​counting records of the predecessor Trustee show​ing assets on hand without further investi​gation and without incurring any liability to any person claiming or having an interest in this Trust.


D.  Any person dealing with any Trus​tee may rely on a writ​ten statement by the Trustee that said Trustee is a pre​sent acting Trustee of the Trust.


E.  1.  If a Trustee wishes to resign, the resigning Trustee shall de​liver a writ​ten statement, acknowledged before a notary, of intent to resign to the Suc​cessor Trustee(s).  The resignation shall become effec​tive upon the written ac​cep​tance of the Trustee​ship by the desig​nated Successor Trustee(s).


      2.  If a Trustee dies, the deceased Trustee’s successor shall prepare a Trustee’s Certification [per §18100.5 of the California Probate Code, or its successor], with a true copy of the deceased Trustee’s death cer​ti​fi​cate attached, and provide the Certification to interested parties.  Said Certification shall attest to both the death of the Trustee and the assumption of of​fice of the Trustee’s successor.


     3.  If a Trustee cannot administer the Trust because of physical or mental incapacity, such incapacity shall be conclusively established by a certifi​ca​tion, ac​k​nowledged before a notary, by a physician who has attended the in​ca​pa​ci​tated Trus​​tee for a period of not less than one year preceding the inca​pa​ci​ty at​testing to the Trus​tee’s inca​pa​ci​ty, accompanied by a Statement from the Suc​ces​sor Trustee dec​lar​​ing the successor’s incumbency as Suc​ces​sor Trustee of the Trust.  Otherwise the Successor Trustee shall obtain an order from a Court of compe​tent jurisdic​tion declaring the Trustee’s inca​pa​ci​ty and the suc​cessor’s as​sump​tion of office. 

Article IV

A.  The term “education,” as used in this Agreement, shall be con​strued to include art, music and trade school study and appren​tice​ship pro​grams--as well as col​lege, grad​uate and postgraduate study (not nec​essarily limited to the United States) so long as pur​sued to ad​van​tage by the bene​fic​iary at an institu​tion of the benefi​ciary’s choice; and any other means of education (including trav​el) which seems rea​sonable to the Trustees.  In deter​mining payments to be made for such education, the Trustees shall take into con​sid​era​tion the benefi​c​iary’s related travel and living expen​ses to the extent that they are reason​able.


B.  The words “issue,” “child,” and “children” as used herein shall in​clude children and issue legally adopted during minority, but not “children” adopted after the “child” has reached majority.


C.  The phrase “right of representation” as used herein shall require distri​-

bu​tion in the manner provided in Section 240 of the California Pro​bate Code.

D.  The term “start in life” as used in this Trust Agree​ment shall mean the purchase of a house, commencement of a career, family, occu​pa​tion or other en​deavor substantially related to, or hav​ing the poten​tial of becoming, a benefi​cia​ry’s life’s work.  The Trustors are aware that under certain cir​cum​stan​ces, some or all of the Trustors’ issue may rea​son​ably have more than one “start in life” and request that the Trus​tees sympa​thetically con​sider the Trustors’ issue’s needs accordingly.


E.  The term “health” as used in this Trust Agree​ment shall in​clude elec​tive as well as required treat​ment.


F.  As used in this Trust Agreement, the mascu​line, fem​inine, and neuter genders and the singular and plural numbers shall each be deemed to include the others whenev​er the context and/or circum​stances indicate or require.

Article V

The rights, powers, and duties of the Trustees with respect to the man​age​ment of the trust estate shall be as fol​lows:


A.  The Trustees are authorized to retain in the Trust for such time as they may deem advisable any of the property received by them dur​ing the exis​tence of this Trust, whether or not of the char​acter permitted by law for the investment of Trust funds.


B.  The Trustees shall have the power, with respect to the property of the trust estate or any part thereof, and upon such terms and in such manner as the Trustees may deem advisable, to: sell, convey, exchange, convert, im​prove, re​pair, manage, and control the same; to par​ticipate in foreclosures; to lease Trust property on terms within or beyond the Trust, and for any pur​pose; to borrow money for any Trust purpose and to en​cumber Trust property or hy​pothecate the same by mortgage, deed of trust, pledge, or otherwise; to carry insurance, at the expense of the Trust, of such kinds and in such amounts as the Trustees may deem ad​visable; to lend Trust assets to such one or more persons, at such times and on such terms as the Trustee may deem advisable; to com​mence, de​fend, settle, or comp​ro​mise such litigation with respect to the Trust, or any prop​erty of the trust estate, at the ex​pense of the Trust, as the Trus​tees may deem advisable; to invest and reinvest the Trust funds in such properties as the Trustees may deem advis​able (in​cluding non income-produc​ing proper​ties and/or common trust funds managed and/or administered by the Trustees), whether or not of the char​acter per​mitted by law for the in​vestment of Trust funds; and, with respect to se​curi​ties, partnership interests, joint ven​tures and other assets held in the Trust: to vote, give prox​ies, and pay as​s​ess​ments or other charges; to participate in re​or​gani​za​tions, consoli​dations, mer​​g​ers, and liquid​a​tions, and, incident thereto, to deposit se​cu​r​ities with (and transfer title to) any protec​tive or oth​er commit​tee upon such terms as the Trus​tees may deem advis​able, and to exercise or sell stock sub​scrip​tions or con​ver​​sion rights; to operate any business or other enterprise that is held in the Trust; and to abandon any prop​erty or in​ter​est in property be​long​ing to any Trust created pursu​ant to this Trust Agree​ment when in the Trus​tees’ dis​cre​tion, such abandon​ment is in the best interest of the Trusts cre​ated hereunder and of the beneficiaries of the same.


In addition, the Trustees shall be authorized to: (i) purchase as​sets from, (ii) sell assets at net fair market value to, (iii) borrow mon​ey from, or (iv) loan money (with adequate security and inter​est) to: (a) the es​tate of the Trustors (or either of them), (b) the issue of the Trustors (or either of them) (c) any other Trust established by the Trustors (or either of them) and/or (iv) the Trustees as individuals and, in add​ition, to en​gage in such trans​action be​tween the separate trusts established here​under.  The terms of any such trans​action shall be solely within the reasonable discretion of the Trus​tees--and the Trustees shall incur no liability with regard thereto except that any such transaction between the Trust and an individual Trustee shall be a bona fide transaction for adequate and full consideration in money or money’s worth.


In addition to the foregoing powers listed, the Trustees shall have such further powers as may now or here​after be conferred upon the Trustees by law (specifically including those contained in Calif. Probate Code Sections 16220 et seq.) and such additional pow​ers as may be nec​essary to enable the Trustees to adminis​ter this Trust in a reas​on​able business-like manner in accordance with the provi-

sions and in​tentions of this Trust Agreement as a whole.


C.  The Trustees may hold securities or other prop​erty of the trust es​tate in the name of the Trust, in their names as Trustees here​under or in the name of the Trustees’ nom​inee (or the nominee of a custodian selected by the Trustees); or, with re​gard to real prop​erty, by means of any holding agree​ment which may be exe​cuted by and between the Trustees and a title in​surance company, bank, Trust company, or other ap​propriate cor​pora​tion or person of the Trustees’ choice.  The Trus​tees may hold se​curities as above stated or unregistered in such con​di​tion that ownership will pass by delivery.


D.  All taxes, assessments, fees, charges, and other expenses in​curred by the Trustees in the administration or protection of this Trust, including any com​pensa​tion of the Trustees, the Trustees’ at​torney, the Trustees’ accountant, or other agents em​ployed by the Trustees, shall be paid by the Trustees in full out of the princi​pal or in full out of the in​come of the trust estate, or partially out of each of them, in such manner and pro​portions as the Trustees, in their free and absolute dis​cretion, may de​termine to be advisable prior to the fi​nal distribution of the trust es​tate.


E.  The Trustees may employ such brokers, banks, custodians, invest​ment counsel, attorneys, accountants, real property managers and/or other agents (and delegate to them such of the duties, rights and powers of the Trustee, for such peri​ods, as the Trustees think fit) and may pay such agents such reasonable com​pensa​tion out of either income or principal of the trust es​tate as the Trustees deem appro​priate for all services performed by such par​ties.  The Trustees shall not be liable in any way for any neglect, omis​sion, misconduct, or default of any broker, bank, cus​todian, invest​ment counsel, at​torney, accountant, real property manager and/or other agent employed by the Trustees.


F.  Except as provided in Article V subparagraphs D. and N. hereof, all mat​ters relating to principal and income shall be gov​erned by the pro​visions of the California Uniform Principal and Income Act (§§16320 et seq. of the California Probate Code)--and its successors--as the same shall from time to time be in effect, 

except that the Trustees shall always have the power to:



1.  credit to principal distributions by mutual funds and simi​lar enti​ties 

all gains from the sale or the disposition of property;



2.  charge to income from time to time a reasonable amorti​za​tion re​serve for all intangible property having a limited eco​nomic life (including, but not limited to, patents and copyrights); and



3.  amortize all premiums paid and discounts received in connec​tion with the purchase of any bond or any other obligation by making an ap​propriate charge or credit to income as the case may be.


G.  Upon any division of the property of the trust estate, or partial or fi​nal dis​tribution thereof as herein provided, the Trustees may divide or dis​tribute such prop​erty in kind (including undivided interests there​in) or, in the Trustees’ free and abso​lute discre​tion, the Trustees may sell all or any part of such prop​erty to make such divi​sion or distribution partly in cash and partly in kind; and the deci​sion of the Trus​tees as to what constitutes a proper division of the trust es​tate, either prior to or upon any distribution thereof, shall be binding upon all persons interest​ed in this Trust.


H.  In the event that this Trust is ever adminis​tered by more than one Trus​tee, the Trustees may, by mu​tual agree​ment, designate any one or more of them​selves to exercise any or all of the powers granted them hereunder and to otherwise act on behalf of, and in the name of, the Trust without requiring the specific con​cur​rence of the other Trustee in the exercise of such designated pow​ers or the un​der​taking of the desig​nated act(s).  The initial Trustees may, in par​ticular, delegate such au​th​ority to one another--and may do so (in ap​pro​priate cases--as in dealing with banks, stock​brokers and other like financial institutions) by simply opening Trust ac​counts in their names as joint owners and desig​nating on the documents establish​ing the account that either Trustee may act alone with respect to the ac​count in ques​tion. 


In the event that this Trust is ever administered by more than one Trustee, decisions of the Trustees need not be unanimous but shall be made by a majority of the Trustees. 


In the event of any dispute between the Trustees of this Trust, said dispute shall be resolved by binding arbitration by a full-time arbitrator with expertise in the field to be selected by the parties to the dispute or, failing such agreement, by a Court of competent jurisdiction.


I.  The Trustees may hire professional investment counsel (such as a bank, stock brokerage house, a reputable financial planner or other like fi​nan​cial advi​sor or institution) to consult with respect to the man​agement and in​vestment of the trust estate and/or to act as custodian of any or all Trust assets, and the Trus​tees may fur​ther del​egate the Trus​tees’ management and/or in​vestment duties un​der this Trust Agreement to any such reason​able investment counsel or fi​nan​cial insti​tution.


In addition the Trustee may, by written delegation (or through a Power of Attorney from the Trustee to the delegate--which Power of Attorney is hereby auth​orized as a proper delegation of the Trustee’s powers), delegate any or all of the Trustees powers to such one or more of the follow​ing persons, for such pe​riod and upon such terms, as the Trustee may stip​u​late:: Trustor JANE DOE’s mother ROSANNE McDONALD (cur​​rent​ly of El Cerrito, California), Trus​tor JANE DOE’s father RON​ALD McDON​​​ALD (currently of El Cerrito, California) and/or such one or more of the Trus​tors’ is​sue who is then past the age of thirty (30) as the Trustee may designate.


J.  The Trustees may release or restrict the scope of any power granted the Trus​tees, whether such power is expressly granted or implied by law.  The Trustees shall exercise this power in a written instrument executed by the Trus​​​​​​​​tees and deliv​ered to the then income beneficiaries of the Trust (or, if there are none, then to the beneficiaries then entitled to distributions from the Trust in the discretion of the Trus​​tees) specifying the powers to be released or restricted and the nature of the re​striction.


K.  The Trustees are authorized to carry insurance of such kinds and in such amounts as the Trustees, in the exercise of their free and ab​solute discre​tion, con​sider advisable (at the expense of the Trust) to pro​tect the trust estate, the Trustees or any beneficiary of the trust es​tate against any hazard reason​ably ex​pected.  The Trustees may, for ex​ample, use Trust funds to purchase health in​surance for the benefit of any ben​eficia​ry for whose health Trust funds may properly be ex​pen​d​ed.


L.  The Trustees are vested with the power to open, oper​ate, and main​tain a securities brokerage account wherein any se​curities may be bought and/or sold on mar​gin; and to hy​pothecate, bor​row upon, purchase, and/or sell existing se​curities in such account as the Trustees may deem appro​priate or useful.


M.  The Trustees are also vested with the power and authority to write, buy, and/or sell op​tions (whether covered or not) on any security held by the Trust and/or regularly traded on a rec​og​nized secu​rities ex​change.


N.  The Trustees are further authorized to invest in partnerships and joint ven​tures and to comply with all the terms and provisions of every partnership and joint venture agreement which is or may become a part of the principal of any Trust here​in created.  The Trustees may treat as income all dis​tributions act​ually received from any partnership or joint venture which is part of the prin​ci​pal of any Trust here​un​der, and derived from rent or receipts from operations, even though a portion of any such distribu​tion may be regarded as a return of capital for accounting pur​poses.  The Trustees may maintain reasonable reserves for depreciation and amorti​zation, but such reserves shall not prevent the distri​bution as Trust income of 

the amounts described in the preceding sentence.

Article VI

A.  No beneficiary of this Trust shall have any right to alienate, en​cum​ber, or hypothecate his or her interest in the principal or in​come of the Trust in any man​ner--pro​vided, however, that such transac​tions shall be permissi​ble with the written consent of the Trustee, which con​sent may be given if the Trustee (in the exercise of the Trustee’s free and ab​solute discretion) deter​mines that such a trans​action would be beneficial to the respective beneficiary and not have a seri​ous adverse effect on the interest of any other beneficiary of the Trust.  The Trus​tee shall not be under any obligation whatso​ever to consent to any such trans​action and need not justify any re​fusal to do so.


The interest of any beneficiary in principal or income of the Trust shall not 

in any manner be subject to claims of his or her cred​itors, liable to attach​ment, or exe​cu​​tion, or to any other such pro​cesses of law, in​clu​ding bankrupt​cy proceed​ings; and, in the event that any creditor shall threaten or attempt to at​tach, gar​nishee or seques​trate any such interest, the Trus​tee--so long as said threat or ef​fort on the part of such creditor continues--shall, instead of paying the princi​pal or in​come due here​under to said benefic​iary, apply the same for his or her health, support, maintenance and/or ed​ucation.


B.  If, during the period when any beneficiary is enti​tled to re​ceive any pay​ment hereunder, such beneficiary is--in the uncon​trolled judg​ment of the Trustees--men​tally or phys​ic​​ally incapaci​tated (irrespective of whether legally so adju​d​icated), incarcerated, incompetent, placed un​der conserva​torship, in financial trouble or in bank​ruptcy, the Trustees may apply any such pay​ments for the benefit of such bene​fic​iary rather than distributing the same to him/her di​rectly; and, in the event that such condition shall (in the reason​able judgment of the Trustee) continue, the Trus​tee may, instead of pay​ing the principal or in​come due here​under to said bene​fi​c​​iary, apply the same for his/her health, support, mainte​nance and/or ed​u​ca​tion until such time as such condition shall cease (if ever).  If the Trust share held for such beneficiary has not yet been dis​tribu​ted, then upon the death of the given beneficiary, the Trustee shall distri​bute the then remaining balance of the Trust share then held for the benefit of such benefi​ciary to such person(s) as would have received the given Trust share had the Trustor sur​vived the given beneficiary and died on the date of the given bene​fi​ciary’s death.


NOTWITHSTANDING ANYTHING CON​TAINED HEREIN TO THE CON​TRARY, TRUSTEES SHALL NOT HAVE ANY POWERS OR AU​TH​ORITY HEREUNDER THAT WILL CAUSE THE FOREGOING SPEND​THRIFT PROVISIONS TO LOSE THEIR STA​TUS AS SUCH WITHIN THE MEANING OF SECTIONS 15300 ET SEQ. OF THE CALIFORNIA PRO​-

BATE CODE AND SECTION 541 (c)(2) OF THE U.S. BANKRUPTCY ACT.

     Article VII



A.  The Trustees shall from time to time, but no less often than an​n​u​al​ly, ac​count to the then principal income beneficiary(ies) of the Trust--pro​vi​​d​​ed, that dur​ing the lifetime of the Trustors (or either of them): (i) the Trustees need not account at all if the Trustors and the Trustees are one and the same per​sons and (ii) the Trus​tees need account only to the Trus​​​tors if the Trus​tors and Trustees are different per​sons (in which event the Trustors’ writ​ten approval shall be final and conclusive in respect to trans​actions disclosed in the ac​count as to all benefic​iaries of this Trust--in​clu​ding unborn and contingent beneficiaries).  The sending of regular bank and/or stockbro​ker’s statements shall be considered an account​​ing within the meaning of this provi​sion.


B.  Trustees shall be entitled to reason​able compensation for services.


C.  No bond shall be required of any person named as a Trustee herein.


D.  No Trustee designated herein shall be liable to any benefi​ciary or any heir of either Trustor for the Trus​tee’s acts or failure to act, ex​cept for willful mis​conduct or gross negligence.


E.  Until the Trustee shall have received written notice of any birth, death or other event upon which the right to receive payment from the trust estate may de​pend, the Trustee shall incur no liability for disburse​ments or distributions thereto​-fore made in good faith.


F.  No Trustee shall be liable or responsible for any act, omis​sion, or de​fault 

of any predecessor or Co-Trustee so long as the Trustee has no actual know​​​​l​edge of facts that might reasonably be expected to put the Trustee on no​tice of the offend​ing act, omission, or default of the predecessor or Co-Trustee.

Article VIII

Should any Trust beneficiary (other than the Trustors) or any other legal heir of the Trustors, or any person claiming under any of them--no mat​ter how re​mote or contingent such beneficiary’s interest may ap​pear:



A.  Contest the provisions of this Trust Agreement, or at​tack or seek to impair or invalidate any of its provisions, or conspire with or volun​tarily assist any​one attempting to do any of those things; and/or



B.  Without the consent of the Trustee:  Petition to ter​minate the Trust created for such beneficiary for any reason whatso​ever prior to the pre​scribed ter​mination date of said person’s Trust (if any) as set forth in this Trust Agreement--other than to terminate said Trust for the reason(s) set forth in Cali​fornia Probate Code Sec​tion 15408; and/or



C.  Commence any proceeding in law, equity or arbitration to claim a right to support (whether or not said claim is based upon con​tract, equity and/or a filed creditors’ claim) by reason of said claimant’s relation​ship with the Trustor--un​less the claimant has been explicitly granted a right to sup​port here​un​der; and/or



D.  Commence any proceeding to challenge the legality of this Trust Agreement, or any amend​ment thereto or any Trust created hereunder for any rea​son whatso​ever (including, without limitation, any allegations that said Trust Agree​ment or any Trust created hereunder violates or could vi​o​late the “Rule Against Perpetuities” and/or that the Trustor was incom​​pe​tent or acting un​der undue influ​ence at the time that this Trust Agreement--or any amend​ment thereto--was exe​cuted);



--then and in such event such person shall not be entitled to any in​ter​est in any Trust created hereunder; and all benefits, if any, provided for such person under this Trust Agreement shall be forfeited and shall augment pro​por​​tionately the shares of such of the other Trust beneficiaries hereunder as shall not have partici​pa​ted in such acts or proceedings; and all benefits thereto​fore paid to the beneficiary shall be forfeited and shall be paid back to the Trust and shall augment propor​tion​ately the shares of such of the other Trust benefic​iaries here​under as shall not have participated in such acts or proceed​ings.

Article IX

Unless sooner terminated in accordance with other pro​visions of this Agree​​ment, each Trust created un​der this Agreement shall termi​nate twenty-one (21) years after the death of the last survivor of the following per​sons: the Trus​​​tors, all of the Trustors’ issue living at the time any portion of this Trust becomes irrev​o​cable and all other persons specifi​c​ally named as beneficiaries of this Trust (and their issue) who are living at the time this Trust becomes irrevocable.  


All principal and undistributed income of any Trust so termi​nated shall be dis​tri​buted to the then income bene​fic​i​ary of that Trust.  If there are several per​sons en​ti​tled to receive the income, then the re​main​ing prin​cipal and undis​tri​buted income shall be dis​tributed to such income bene​fic​i​aries in the pro​por​tions in which they are, at the time of termina​tion, entitled to receive the in​come.  If the rights to income are not then fixed by the terms of this Trust Agree​​ment, dis​tribution under this Arti​cle shall be made--by right of represen​tation--to such of the Trus​tors’ is​sue as are then entitled to receive income pay​ments.  If there are no such issue, then distribu​tion hereunder shall be made in equal shares to such persons as are then entitled to re​ceive income payments.

Article X

A.  All questions relating to the validity and con​struc​tion of this Agree​ment and to the adminis​tration of any Trust cre​ated herein shall be de​termined in ac​cord​ance with the laws of the State of Califor​nia.


B.  If any provision of this Trust Agreement, or any amend​ment there​of, should be invalid, the remain​ing pro​vis​ions shall re​main in ef​fect and be so con​strued as to effec​t​uate the intents and purposes of this Trust Agreement and any amendments thereto.

Article XI

A.  This Trust Agreement shall be revocable and subject to amend​ment as long as the Trustors are alive.  Revo​ca​tion shall be ef​fect​ed by deliv​ering an in​stru​ment in writ​ing to that effect from the Trustors to the Trustees.  Amend​ments shall be effected during the joint lifetime of the Trustors by an agree​ment in writing exe​cuted by the Trus​​tors and delivered to the Trustees.


B.  Upon the death of one of the Trustors, this Trust Agreement, as then am​ended, shall become irrevoca​ble and shall not be subject to fur​ther amend​ments--provided, however, that the surviving Trustor shall have the power to: (i) amend the SURVIVOR’s TRUST portion of this Trust by an agreement in writing exe​cuted by the surviving Trus​tor and de​livered to the then incum​bent Trustee and (ii) amend the DISCLAIMER TRUST portion of this Trust to change the Trustee of the same.  Upon the death of the sur​viv​ing Trustor, the SURVIVOR’s TRUST  (as then amen​ded) shall be​come irrevoca​ble and shall not be sub​ject to fur​ther amendments.

Article XII

In the event that any Trustee (or any other inter​ested party) here​under shall at any time wish to submit this Trust to the jurisdic​tion of an appropriate State of California Superior Court for supervi​sion--pursuant to the terms and provisions of Sections 17000 et. seq. of the California Pro​bate Code (or any of them, or their suc​ces​sors)--the Trustee, or inter​ested party, may do so forth​with.


This TRUST AGREEMENT has been executed in tripli​cate.   The orig​​i​nal copies hereof have been designated as the “First Original,” “Sec​ond Orig​i​nal,” and “Third Original” and delivered to the Trustors, the Trustees, and the Trus​tors’ attor​ney ICHABOD CRANE (currently of Berke​ley, Calif​ornia), respectively.


IN WITNESS WHEREOF, we have executed this instrument at Berkeley, California, on March 15, 2009.

______________________________ 
_________________________________

JANE DOE,
JOHN DOE,


Trustor/Trustee 
Trustor/Trustee
STATE OF CALIFORNIA    )






   ) ss.

COUNTY OF ALAMEDA     )

            On March 15, 2009, before me, ICHABOD CRANE, a Notary Public in and for the State of California, personally appeared JOHN DOE and JANE DOE, who proved to me on the basis of satisfactory evidence to be the persons whose names are subscribed to the within instrument and acknowledged to me that they executed the same in their authorized capacities, and that by their signatures on the instrument the persons, or the entity upon behalf of which the persons acted, executed the instrument. 


I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.


WITNESS my hand and official seal.









______________________________________





ICHABOD CRANE, Notary Public






My Commission Expires: 12/15/08


SCHEDULE “A”

(TRANSFER OF ASSETS)


We hereby grant, transfer and convey to the Trustees of the JOHN AND JANE DOE LIVING TRUST, all of our right, ti​tle and inter​est in and to all jew​elry, objets d’art, clothing, house​​​hold fur​niture and fur​nishings, automobiles and all other per​sonal effects, and all other real and per​sonal property that we own now or ac​quire la​ter during our life​times--in​clu​d​ing our interest in our resi​dence com​mon​ly known as 1234 Main Street, Berkeley, California 94700, toget​her with all of our cash, bank ac​counts, stocks and bonds, gen​eral and lim​ited part​nership inter​ests, bus​i​ness in​terests, promis​sory notes and trust deeds payable to us--or ei​ther of us--(or our in​ter​est in any such prop​erty), together with any in​sur​ance on such prop​erty.


This transfer of assets shall be binding and effective as to our heirs and as​signs.


We agree to sign such documents and take such actions as are nec​essary to effectuate the aforesaid transfer as a matter of public record (e.g., the recording of real estate deeds in the County Recorder’s Office).


Executed this March 15, 2009, at Berkeley, California.

_____________________________
______________________________

JANE DOE, Trustor


JOHN DOE, Trustor








 


In our capacity as Trustees of the JOHN AND JANE DOE LIVING TRUST, we accept transfer and de​liv​ery of the above-stated as​sets.


Executed this March 15, 2009, at Berkeley, California.

_____________________________
______________________________

JANE DOE, Trustee 


JOHN DOE, Trustee



When recorded mail to:









ICHABOD CRANE









5678 Headless Court 

Sleepy Hollow, California 91011










MAIL TAX STATEMENTS TO:


documentary transfer tax $  None  
JOHN DOE, Trustee


  exempt per §11930 rev & tax code
JANE DOE, Trustee

              NOT PURSUANT TO SALE
1234 Main Street

Berkeley, California 94700 


_____________________________




Ichabod Crane, Esq.

GRANT DEED

for a valuable consideration, receipt of which is hereby acknowledged,

JOHN DOE and JANE DOE, husband and wife

do hereby grant to

JOHN DOE and JANE DOE (and their succes​sors in interest), as Trustees of the 

JOHN AND JANE DOE LIVING TRUST U/A dtd 10/15/07

the real property in the City of Berkeley, County of Alameda, State of Calif​or​nia, de​scribed as:

SEE LEGAL DESCRIPTION ON EXHIBIT “A,” ATTACHED


Commonly known as:  1234 Main Street Berkeley, California 94700.

            Assessor’s Parcel Number: 123-456-778910
Dated: March 15, 2009

____________________________

____________________________

JOHN DOE





JANE DOE


MAIL TAX STATEMENTS AS DIRECTED ABOVE

STATE OF CALIFORNIA    )






   ) ss.

COUNTY OF ALAMEDA     )

      On March 15, 2009, before me, ICHABOD CRANE, a Notary Public in and for the State of California, personally appeared JOHN DOE and JANE DOE, who proved to me on the basis of satisfactory evidence to be the persons whose names are subscribed to the within instrument and acknowledged to me that they executed the same in their authorized capacities, and that by their signatures on the instrument the persons, or the entity upon behalf of which the persons acted, executed the instrument. 


  I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.


  WITNESS my hand and official seal.








______________________________________

ICHABOD CRANE, Notary Public

   My Commission Expires: 12/15/08
CALIFORNIA MEDICAL ASSOCIATION 

DURABLE POWER OF 

ATTORNEY FO HEALTH

March 15, 2009

Mr. and Mrs. John Doe

1234 Main Street

Berkeley, California 94700

Dear Jane and John:

It was good see you both today when you came in to exe​cute all of the doc​uments necessary to establish your new estate plan (with a Living Trust).  Now that you have the Trust set up, you must ef​fect​uate the same by transferring title to all of your assets into the name of the Trust.  To that end you should take the fol​lowing steps:



1.  Transfer title to your Berkeley house into the name of the Trust.  While here, you signed the papers necessary to ac​complish that tran​s​​fer.  I will now complete the same and send them in to the Record​er’s of​fice for record​ation.  Your interest in the property will then be offi​cially transferred into the name of the Trust.  You should receive the new Deed back within the next four to eight weeks.

  

2.  In addition, you need to transfer title to your other as​sets into the name of your new Trust as follows:


With respect to community assets, title should read:


“JOHN AND JANE DOE LIVING TRUST U/A dtd 10/15/07 


 (John Doe and Jane Doe, Incumbent Trustees)”.


With respect to John’s separate assets (if any), title should read:


“JOHN AND JANE DOE LIVING TRUST U/A dtd 10/15/07 


 fbo JOHN DOE, John Doe and Jane Doe, Incumbent Trustees”.


With respect to Jane’s separate assets (if any), title should read:


“JOHN AND JANE DOE LIVING TRUST U/A dtd 10/15/07 


 fbo JANE DOE, John Doe and Jane Doe, Incumbent Trustees”.

Mr. and Mrs. John Doe

March 15, 2009
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Title to any assets you acquire in the future should be taken in the man​ner noted above as well.


The assets you should change particularly include your bank, Mutual Fund and brokerage ac​counts and any other as​sets (except retirement plans and life in​surance) which are registered in the names of either or both of you.  Enclosed please find sug​ges​ted form letters that you might use to ask the parties holding your various assets to change title to your accounts. 


Notwithstanding that you should change title to your bank ac​counts so that they are held in the name of the Trust (as indi​cated above), you may still have your checks printed up any way you wish.


You need not do anything about title to your insurance policies or re​tire​ment accounts--as ownership of those assets should remain indi​vidual.  You should, however, check the beneficiaries you have desig​nated for each and, if nec​essary, change them as follows:



A.  The Trust (designated as above) should probably be made the ben​eficiary of your life insurance policies--unless there is compelling rea​son to have another beneficiary.  If you have any ques​tions about this point, please let me know and I will help you sort them out.



B.  You should (for tax reasons) generally each be the primary ben​e​fi​ciary of any IRAs and/or other retirement/pensions/deferred compen​sation plans you have.  The Trust, however, should be the secondary beneficiary on each such account.   


You should also get in touch with the company that insures your house and advise it that you have trans​ferred title to the same into the name of your Trust. 

Mr. and Mrs. John Doe

March 15, 2009
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The compa​n​y should then add the Trust as an “additional insured” party on your homeowner’s insurance policy--probably without additional charge.


When you try to transfer your assets into the name of the Trust, the in​stitu​tions holding the assets may ask you to send them a copy of some portion(or all) of the Trust.  If you need additional copies of the Trust for this pur​pose, please let me know and I will be happy to send you the requisite number of copies--or send you copies from time to time as you need them.


This will confirm, again, the importance of transfer​ring ti​tle to all of your as​sets into the name of your Living Trust.  Fail​ure to transfer title to some assets could result in having to pro​bate the portion of your estate that does not get changed into the name of the Trust--thus defeating a principal objectives of the Trust.  Again, if you need any help with these transfers, please call. 


You should also remember to write the Letter of Instructions to your Trus​tee directing the disposition of your personal ef​fects--per Article II subpara​graphs C. [starting on page ___] and E.1. 1.3. (b) [starting on page ___] of the Trust.


Further, this will reiterate that your new estate plan has been based on pre​sent applicable laws.  If the laws change, it is imperative that the plan be reviewed and (if neces​sary) changed.  Although I attempt to keep my clients advised of signif​icant chan​ges in the law, I do not undertake this responsibility.  Therefore, should it come to your at​tention through the news media or other sources that there has been a change in the tax laws, I recommend that you call for an ap​pointment.


Finally, I believe that it is essential that you personally review your es​tate plan every couple of years, to make certain that it still expresses your exact de​sires con​cerning the disposition of property.  If any chan​ges are desired, please do not at​tempt to make the changes yourselves.  Sim​ply advise me of the changes desired 

Mr. and Mrs. John Doe

March 15, 2009
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and we will prepare appropri​ate amendments to your estate plan.  Even if you do not desire to make changes in your estate plan, I suggest that the plan be reviewed every three to five years.  At the time of any future appointment, you should re​member to bring in a current financial statement and copies of the current deeds to any real property you may then own.


If you have any questions, or if I can be of assistance in trans​fer​ring title to your various assets, please let me know.






Warmest regards, as always,

MCF:mf



Ichabod Crane, Esq.

___________, 20____
TO WHOM IT MAY CONCERN:



Re: ______________________________________________



      Account #: ____________________________________



      Currently in the Name of: _______________________


Please be advised that we have recently established a Living Trust--de​signed to receive all of our assets as a way of avoiding pro​bate and fa​cilitating the admin​is​tration of our financial affairs.


In order to effectuate the trust, it is necessary to transfer title to our as​sets into the name of our new Trust.  Accordingly, we write to re​quest that you change title to our above-cap​tioned account from our names individually into the name of our new Trust, in substantially the following form:

“JOHN AND JANE DOE LIVING TRUST U/A dtd 10/15/07 (John Doe and Jane Doe, Incumbent Trustees)”.


Since our Trust is a revocable (grantor type) Living Trust, the tax​payer iden​tification number for the Trust will remain as is, to-wit: _____________________





                     [Insert appropriate Social Security Number] 


If you need any further information or documentation in order to com​ply with this request, please don’t hesitate to get in touch ei​ther with us or with our at​torney (ICHABOD CRANE, 5678 Headless Court, Sleepy Hollow, California 91011; Phone: [510] 987-6543) with your addi​tional re​quirements.  






Cordially,

       
______________________      
__________________________                                                              
JANE DOE
JOHN DOE

___________, 20____
TO WHOM IT MAY CONCERN:



Re: ______________________________________________



      Account #: ____________________________________



      Currently in the Name of: _______________________


Please be advised that my spouse and I have recently established a Living Trust--de​signed to receive all of our assets as a way of avoiding pro​bate and fa​cilitat​ing the admin​is​tration of our financial affairs.


In order to effectuate the trust, it is necessary to transfer title to my as​sets into the name of our new Trust.  Accordingly, I write to re​quest that you change title to our above-cap​tioned account from my name individually into the name of our new Trust (preserving the nature of the asset as my sepa​rate property), in substantially the following form:


“JOHN AND JANE DOE LIVING TRUST U/A dtd 10/15/07 fbo JOHN 


 DOE (John Doe and Jane Doe, Incumbent Trustees).”


Since our Trust is a revocable (grantor type) Living Trust, the tax​payer iden​tification number for the Trust will remain as is, to-wit: 123-45-6789. 


If you need any further information or documentation in order to com​ply with this request, please don’t hesitate to get in touch ei​ther with me or with my at​torney (ICHABOD CRANE, 5678 Headless Court, Sleepy Hollow, California 91011; Phone: [510] 987-6543) with your addi​tional re​quirements.  





Cordially,

       

__________________________                                                              

JOHN DOE

___________, 20____
TO WHOM IT MAY CONCERN:



Re: ______________________________________________



      Account #: ____________________________________



      Currently in the Name of: _______________________


Please be advised that my spouse and I have recently established a Living Trust--de​signed to receive all of our assets as a way of avoiding pro​bate and fa​cilitat​ing the admin​is​tration of our financial affairs.


In order to effectuate the trust, it is necessary to transfer title to my as​sets into the name of our new Trust.  Accordingly, I write to re​quest that you change title to our above-cap​tioned account from my name individually into the name of our new Trust (preserving the nature of the asset as my sepa​rate property), in substantially the following form:


“JOHN AND JANE DOE LIVING TRUST U/A dtd 10/15/07 fbo JANE 


 DOE (John Doe and Jane Doe, Incumbent Trustees).”


Since our Trust is a revocable (grantor type) Living Trust, the tax​payer iden​tification number for the Trust will remain as is, to-wit: 987-65-4321. 


If you need any further information or documentation in order to com​ply with this request, please don’t hesitate to get in touch ei​ther with us or with our at​torney (ICHABOD CRANE, 5678 Headless Court, Sleepy Hollow, California 91011; Phone: [510] 987-6543) with your addi​tional re​quirements.  





Cordially,

       

__________________________                                                              

JANE DOE

LAST WILL AND TESTAMENT

OF

JOHN DOE


I, JOHN DOE, a resident of the City Berkeley, County of Alameda, State of Califor​nia, de​clare this to be my Last Will and revoke all other Wills and Codicils pre​vi​ously made by me.


FIRST:  I am married to JANE DOE, and all ref​er​en​ces in this Will to my “spouse” are to her.  


I have two children born of my marriage to JANE DOE, whose names and dates of birth are: JOHN DOE, Jr., born January 1, 1987; and BABY JANE DOE, born December 31, 1992.  

  
The terms “issue,” “child,” and “children” as used in this Will shall in​clude children and issue legally adopted during minority, but not “chil​d​​ren” adopted af​ter the “child” has reached majority.


All references in this Will to my “Personal Repre​sen​tative” shall refer to the person named as Executrix hereof.


SECOND:   A)  I give all of my estate to my spouse JANE DOE; and should she pre​decease me, then to my sur​​viving issue, by right of rep​re​sen​ta​tion

--pro​vided, how​ever, that should any such benefited issue then be un​der the age of twenty-five (25), then such issue’s share shall be paid (pur​su​ant to Sec​tions 3900 et seq. of the Calif​or​nia Probate Code) to my Per​sonal Repre​sentative (or to said Representative’s nominee) to be held in FURTHER TRUST by said person (who shall serve with​out bond) for said issue’s benefit in accor​d​ance with the terms of the California Uniform Trans​fers to Minors Act (CUTMA); provided that fi​n​al dis​tri​bu​tion under the CUTMA Trusts shall be postponed for each such issue until his/her twenty-fifth (25th) birth​day.



C)  Should my spouse and all of my issue pre​de​cease me, then I give the residue of my estate as in two equal shares to: (i) my sister FRAN​CES DOE (currently of New York, New York) and (ii) my spouse’s sister FAWN SMITH (currently of Napa Valley, Califor​nia); and should either of them also pre​de​cease me, then her share shall go instead to her then living issue, by right of represen​ta​tion--sub​ject, however, to the CUTMA Trust provisions set forth above for any such ben​efited issue who is then under the age of twenty-five (25) years; and should there be no such issue, then to the surviving sister (or to her then living issue, by right of representation, if she is also then de​ceased--sub​ject to the CUTMA Trust provisions set forth above for any such benefited issue who is then un​der the age of twenty-five (25) years).


THIRD:  Should my spouse predecease me and any child of ours still be a minor at the time of my death, I appoint my sister FRAN​CES DOE (cur​rently of New York, New York) as guardian of the person and estate of my said minor child--to serve with​out bond; and should she be or become unable or unwilling to serve, then I appoint my spouse’s sister FAWN SMITH (currently of Napa Valley, Califor​nia) as such guard​ian--to serve without bond.


FOURTH:  A)  Except as otherwise provided herein, I have in​ten​​tion​ally omitted to provide for any of my heirs-at-law living at the time of my death and/or for any other person.



B)  If any beneficiary under this Will in any manner, direct​ly or indi​rectly, contests or attacks this Will or any of its provisions in any way, any share or interest in my estate given to that contesting bene​fic​iary is revoked and shall be dis​posed hereunder as if that contest​ing bene​ficiary had prede​ceased me without issue.


FIFTH:  If any beneficiary under this Will should die from any cause not surviving me more than One Hundred Fifty (150) days, or dis​claim any interest passing to him/her by rea​son of my death, then my property (or such of it as may have been disclaimed) shall be distributed as if such person had predeceased me.

  
SIXTH:  All death taxes due as a result of my death (whether re​lating to my probate estate or to any prop​erty or transfers of property out​side my pro​bate estate) shall be paid by my Personal Repre​sen​tative out of the resi​due of my probate estate, without ad​justment among the several beneficiaries of the same and with​​out contri​bution from any transferee or beneficiary of any prop​erty outside my probate estate.


SEVENTH:  I appoint my spouse JANE DOE as Executrix of this Will; and should she be or be​come un​a​ble or un​will​ing to serve, then I appoint my sister FRAN​​CES DOE (cur​rently of New York, New York) as Executrix hereof; and should she also be or be​come un​a​ble or un​willing to serve, then I ap​point my spouse’s sister FAWN SMITH (currently of Napa Valley, Califor​nia) as Executrix hereof.  


No bond or other security shall be required of my Per​son​al Repre​sentative.


I authorize my Personal Representative to sell at either public or private sale (and to encumber or lease) any property be​longing to my estate--either with or with​out notice, subject only to such confirmation by Court Order as may be re​-

quired by law.


I further authorize my Personal Representative to hold, man​age, and op​erate any such property.


I authorize my Personal Repre​sen​ta​tive to dis​tri​bute my resid​uary estate among the several bene​ficiaries of the same in the man​ner said Representative deems best; and to make up the shares of different bene​fic​iaries of property or cash (or partly of each), with​out being un​der a duty to dis​tri​bute the same kind of prop​erty to each ben​eficiary and with the power to keep together units of prop​erty to such extent as my Representative deems best.


This WILL was signed by me at Sleepy Hollow, California, on March 15, 2009.



_________________________


   
JOHN DOE
The foregoing instrument, consisting of five (5) pages, in​cluding the page signed by us as witnesses, was at the date hereof, by JOHN DOE signed as and de​clar​ed to be his Will in the presence of us who, at his request and in his pres​ence, and in the presence of each other, have sub​scribed our names as witnesses thereto.  Each of us is now more than 18 years of age and a compe​tent witness and re​sides at the address set forth after his/her name.  

We are acquainted with JOHN DOE.  He is over the age of 18 years; and to the best of our know​ledge, he is of sound mind and is not acting under dur​ess, men​ace, fraud, misrepresenta​tion, or un​due influence.

We declare under penalty of perjury (under the laws of the State of California) that the foregoing is true and correct.


Executed on March 15, 2009, at Sleepy Hollow, California.



___________________________



ICHABOD CRANE
Residing at:  5678 Headless Court, Sleepy Hollow, California 91011.












___________________________






WHOOPING CRANE
Residing at:  5678 Headless Court, Sleepy Hollow, California 91011.
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LAW 258/DEALING WITH CLIENTS

I.  
Initial Interview

A.
Purposes



1.  
Establish Relationship With Client



2.  
Determine Client Competency and Independence



3.
Gather Information



4.
Answer Questions



5.  
Educate Clients


B.  
Gathering Information



1.  
Methodology/Questionnaire or Freehand



2.
Family and Personal Situation



3.
Assets




(a)  
Getting information from the reluctant client




(b)   
Types of Assets





(i)    
Real Property





(ii)   
Cash





(iii)  
Securities





(iv)  
Business Interests (Proprietorships, 




  

Partnerships--Ltd. and Gen., Corps.)





(v)    Life Insurance





(vi)   Retirement Benefits





(vii)  Miscellaneous assets (Debts due, 





  
copyrights, etc.) 





(viii) Personal Effects




(c)  
Value of Assets




(d)  
Title to assets




(e)
Determination of Origins of Property 






   
Belonging to Spouses



4.
Dispositive Wishes of Client




(a)  
Discussion of Disposition with Client




(b)  
How to Structure Bequests




(c)  
Alternative and Ultimate Beneficiaries



5.
Planning for Children--form of bequests




(a)
Uniform Transfers to Minors Act




(b)
Guardianships




(c)
Formal Trusts



6.
Fiduciary Function




(a)
General Issues





(i)  
Purposes





(ii)  
With or without bond





(iii)
Court Supervision/IAEA  




(b)  
Executor




(c)
Trustee




(d)
Guardian





(i)
Person/Estate





(ii)
Need/Frequency of occurrence





(iii)
Nomination





(iv)
Bond




(e)
Custodian




(f) 
Attorney-in-fact (lifetime incapacity planning)





(i)
For Asset Management/Health






--Limitations on Powers (Durable or not)





(ii) 
For Health






--Directive to Physicians






--”Directive for Life”

II.
Lawyer Thought Processes

A.
Ethical Considerations



1.
Dual Representation/Conflicts of Interest



2.
Retaining a Specialist



3.  
Unusual Dispositions




(a)
Disinheriting a Spouse or Child




(b)
Unnatural Dispositions



4.  
File Keeping and Malpractice Considerations


B.
Typical tax Considerations



1.
Federal Estate Taxes




(a)
Marital Deduction




(b) 
Unified Credit Amount




(c)
Non-citizen spouse




(d)
Charitable bequests



2. 
Generation Skipping Transfer Taxes 



3.
California Estate Taxes



4.
Income Taxes




(a)  
Basis issues




(b)  
Estates/Trusts as Separate Taxpaying entities



5.
Real Property Taxes



6.
Gift-giving Programs


C.
Common Dispositive Patterns



1.
Couple with Children and Nontaxable Estate




(a) 
Minor child




(b)
Adult child




(c)
Disabled child



2.
Married Couple with Taxable Estate





(a) 
Children: Minors or adults




(b)
Disabled child




(c)
Common distributive scheme? or spousal 







differences?



3.
Special Problems with Blended Families




(a)
Consider Q-TIP Trusts



4.
Special Problems with Non-citizen spouses




(a)
Consider QDOT Trusts



5.
Childless Single Testator




(a)
Cohabiting or not




(b)  
Young/old



6.  
Planning for Nontraditional Individuals (gays & lesbians)

(a)
Main problem: familial hostility--note recent case involving Raymond Burr (who left his estate to his “lifetime companion” [a male] with his will challenged by his niece)




(b)
Planning is really no different than would be done for 





an unmarried heterosexual client 


D.  
General Observations re: tax considerations and Property 



  
   Agreements (community property v. separate property)


E.
Legal Costs and Fees



1.  
Fees for Estate Planning (loss leaders for probate?)



2.
How I learned to be comfortable with my fees (story of the 




grad student who wanted form book so he could do it himself)



3.
Probate Costs and Fees



4.
Costs for administering Non-probate estates--hourly or 



fixed fees



F. 
Living Trusts v. Wills (with expectation of Probate)

III.
Office Procedures

A.
Drafting Methods/Use of Computers (Tailored Formats: Gothic/ 



Large Print Plans)


B.
Development of Forms (tend to develop as a result of:)



1.  
Use of form books (in house/standard texts)



2. 
Client feedback 




(a)
English/Math Department concerns




(b)
Client insistence on $1.00 disinheritance clause 






(later challenged by Math Prof. who was 





concerned about 1,000,000 claimants each 





receiving $1 and bankrupting his estate) 



3.  
Periodic review of accumulated forms of others


4.  
Occasional review of my forms by others 



5.
  Direct experience with forms: 




(i) seeing how they work when clients die




(ii) seeing how the forms stand up in IRS audit 



6. 
Developing solutions to “new” problems presented by clients--




(e.g., my Del​ega​tion of Authority enabling language and the 



accompanying form)  



7.
Lawyers tend to develop standard Formats with which they 




are familiar


C.
Communicating Estate Plan to Client


D.
File-Keeping and Malpractice Considerations


E.
Client Databases

SAMPLE EXAM QUESTIONS
SAMPLE QUESTION No.: ONE*

John and Helen were divorced in late 1972--partly as a result of strain brought about by the wayward behavior of their then 17 year old daughter Lola.  At the time John and Helen were both 47 years old.  In 1974, John wrote a will leaving a life estate in his valuable Pied​mont res​idence to Helen and the residue of his estate (including the remainder interest in his Piedmont residence) to Lola. The will nominated Lola as Executrix.


Lola’s behavior worsened.  She developed drug and alcohol de​pen​d​en​cies, had two illegitimate children and was arrested several times on drug and prostitution charges.  As a result of these prob​lems, in 1984 the County found Lola to be an unfit mother and awarded custody of her children to John and his longtime girlfriend Betty.  In 1986, John and Betty married.  Betty was 42.  John, Betty and the children lived in John’s Piedmont house.


John died in 1988 without ever changing his 1974 Will--al​though after their marriage John named Betty as beneficiary of his $300,000 IRA and $150,000 life in​surance policy.  Apart from the IRA and life insurance, Betty has but $10,000 worth of property of her own.


One month after John’s death, Betty discovered that she was pregnant--the re​sult of an “Embryo Lavage and Transfer” (of a test tube em​bryo that was the product of John’s sperm and Betty’s ova) last attempted the day before John died.  Distraught over John’s death, Betty miscarried the day after discov​ering she was pregnant.    


Betty has come to you in hopes of salvaging something from John’s estate.  During the course of your interview, Betty informs you that she wants to keep Lola’s children and that, as best she can tell, John’s assets consisted of the house (which is unencumbered and worth $400,000), the IRA, his insur​ance pol​icy and the contents of his desk drawer--which contained $200,000 worth of unregistered bearer bonds and a plastic bag filled with a half pound of a powdery white substance.


Assume for purposes of this question: (i) that all of the prop​erty men​tioned was John’s separate property and that (ii) Helen has no claims to any of John’s property except those she may have under John’s Will.  Ignore all tax issues.  What can/should you do to help Betty?
* Substantially the same Question--based on an actual case--was asked on the Estate Planning, Trust Law and Probate Specialization Exam in October, 1989.

SAMPLE QUESTION No.: TWO


Part One:

Hank and Wilma Jones are married and have one child, Cindy, who is now 3 years of age.  They tell you they hope to have more children.  They own a house, a joint ten​ancy bank account with a balance of about $2,500, a car and some furniture.  All of their assets are community property in origin.


Hank and Wilma each wish to leave their estates to the other in the event one dies.  If the Joneses both die they want to leave their estate to Cindy (and any future children they may have) and they want Wilma’s sister Sara to both raise Cindy and take care of her money until she reaches “some appropriate age.” 


Mindful of the Jones’ finances you suggest they prepare holographic Wills, which you will dictate to them.  Write out the simplest complete holo​graphic Will you think will accomplish the Jones’ testamentary objectives.


Part Two: 


 Two days after your meeting with the Joneses, Wilma calls to tell you Hank has been abusing her for years and that she plans to leave him.  In the meantime she wants to redo her Will to cut Hank out and to make sure he never gets cus​tody of Cindy.  Wilma asks you how she can accomp​lish these objectives.


Can you help Wilma change her Will?  Explain your answer.


Assuming that you can help Wilma, what advice would you give her? 

SAMPLE QUESTION No.: THREE


U.S. Nat’l Bank v. Snodgrass says:

While one may personally and loudly condemn a species of ‘intolerance’ as socially outrageous, a court on the other hand must guard against be​ing judi​cially intolerant of such ‘intolerance,’ unless the court can say the act of intol​erance is in a form not sanctioned by the law. We are mind​ful that there are many places where a bigot may safely express him​self and manifest his intoler​ance of the viewpoint of others without fear of legal restraints or punishment.  With certain limitations, one of those areas with a wide latitude of sufferance is found in the construc​tion of. . . one’s last will and testament.  It is a field wherein neither this court nor any other court will question the correctness of a testator’s religious views or prejudices.



Do you agree with this statement?  Why?  Give examples to illustrate and support your answer.

SAMPLE QUESTION No.: FOUR

 (THIS WAS THE WILL AND TRUST QUESTION ON THE JULY, 2002, CALIFORNIA STATE BAR EXAM--IF YOU CAN HANDLE THIS, IT SHOULD GIVE 

YOU A GOOD FEELING FOR THAT EXAM!!!)

Theresa and Henry were married and had one child, Craig.  In 1990, Theresa executed a valid will leaving Henry all of her property except for a favorite painting, which she left to her sister, Sis.  Theresa believed the painting was worth less than $500.


On February 14, 1992, Theresa typed, dated, and signed a note, stating that Henry was to get the painting instead of Sis.  Theresa never showed the note to anyone.


In 1994, Theresa hand-wrote a codicil to her will, stating:  “The note I typed, signed, and dated on 2/14/92 is to become a part of my will.”  The codicil was properly signed and witnessed.


In 1995, Theresa's and Henry's second child, Molly, was born.  Shortly thereafter, Henry, unable to cope any longer with fatherhood, left and joined a nearby commune.  Henry and Theresa never divorced.


In 1999, Theresa fell in love with Larry and, with her separate property, purchased a $200,000 term life insurance policy on her own life and named Larry as the sole beneficiary.


In 2000, Theresa died.  She was survived by Henry, Craig, Molly, Sis, and Larry.


At the time of her death, Theresa's half of the community property was worth $50,000, and the painting was her separate property.  When appraised, the 

painting turned out to be worth $1 million.


What rights, if any, do Henry, Craig, Molly, Sis, and Larry have to:


1.

Theresa's half of the community property?  Discuss.


2.

The life insurance proceeds?  Discuss.


3.

The painting?  Discuss.

Answer according to California law.


For sample answers see: http://calbar.ca.gov/state/calbar/calbar_generic.jsp?sImagePath=Examination_Results_Statistics.gif&sCategoryPath=/Home/About%20the%20Bar/Bar%20Exam&sHeading=Examination%20Results/Statistics&sFileType=HTML&sCatHtmlPath=html/Admissions_Old-Statistics.html#ESQASA

SAMPLE QUESTION No.: FIVE

 (THIS WAS THE WILL AND TRUST QUESTION ON THE February, 2008, CALIFORNIA STATE BAR EXAM--IF YOU CAN HANDLE THIS, IT SHOULD GIVE YOU A GOOD FEELING FOR THAT EXAM!!!)

In 2001, Wilma, an elderly widow with full mental capacity, put $1,000,000 into a trust (Trust). The Trust instrument named Wilma’s church (Church) as the beneficiary. Although the Trust instrument did not name a trustee, its terms recited that the trustee has broad powers of administration for the benefit of the beneficiary.

In 2002, Wilma’s sister, Sis, began paying a great deal of attention to Wilma, preventing any other friends or relatives from visiting Wilma. In 2003, Wilma reluctantly executed a properly witnessed will leaving her entire estate to Sis.  Following the execution of the will, Wilma and Sis began to develop a genuine fondness for each other, engaging in social events frequently and becoming close friends. In 2005 Wilma wrote a note to herself: “Am glad Sis will benefit from my estate.”

In 2007, Wilma named Sis as trustee of the Trust, which was when Sis found out for the first time about the $1,000,000 in the Trust. Without telling Wilma, Sis wrote across the Trust instrument, “This Trust is revoked,” signing her name as trustee.

Shortly thereafter, Wilma died, survived by her daughter, Dora, who had not spoken to Wilma for twenty years, and by Sis.

Church claims that the Trust is valid and remains in effect. Sis and Dora each claim that each is entitled to Wilma’s entire estate.

1. What arguments should Church make in support of its claim, and what is the likely result? Discuss.

2. What arguments should Sis and Dora make in support of their respective claims, and what is the likely result? Discuss.

Answer question number 2 according to California law.
  
For a model answer see: http://www.writingedge.com/california_bar_exam_q4.html
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